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Current global transformations of politics, economics and law raise serious challenges for 
national legal regimes. According to a widely shared view, globalization represents a new 
"invisible hand" that is radically changing the relationships between international markets, 
national economies, and regulatory (legal) institutions and rules supervising both international 
and domestic markets. In an increasingly globalized and interdependent world, national 
economies are under a strong pressure to adopt the best available economic and political 
institutions. In short, the superiority of more liberal market economies (LMEs), particulary of 
the US economy, over coordinated (organized) market economies (CMEs) should therefore 
necessitate a profund change of inefficient legal institutions of CMEs. This view of 
globalization is called a strong convergence thesis. What are the conseqences of these changes 
for comparative law? An old view, portraying civil law and common law legal traditions as 
uterly different, if not incompatible, is giving way to a new generation of scholarship which 
sees more similarities and less differences, and which talks about convergence of theses two 
legal traditions. These scholars argue that there is a deep and elective affinity between the 
quality of the US legal system and the superior economic performance of the American 
economy. Some European scholars have recently argued that Europe is moving from its 
traditional model of "interventionist" administrative state to the US model of regulatory state 
emphasizing depoliticized and procedural rule making by independent agencies and judicial 
tribunals. Furthermore, state interventionism, public ownership of utilities and strategic 
industries is giving way to a private iniciative. Markets and not states are seen as a solution. 
According to this view, globalization means nothing less than almost complete convergence 
of legal regimes toward a single set of best available legal institutions, which means, by and 
large, the Americanization of other national legal regimes. Is convergence the only avaialable 
path? Are there really no other choices? Does globalization really "produce" or "cause" the 
convergence among various legal regimes? Is its impact on economic and legal institutions as 
straigthforward as argued by the proponents of the strong convergence thesis? How do 
inetrnational and domestic economic and legal institutions interact in a global economy? And 
last but not least, what is the role of legal rules and institutions in this story? Several examples 
ca be used to »test« the convergence thesis, i.e., changes related to freedom of information 
laws; rules governing rule-making structures and processes; delegation of authority to 
independent regulatory agencies (IRAs); legal structure of IRAs; study of their factual vs. 
legal autonomy; delegation of auhtority to »third parties« (NGOs, QUANGOs etc); changing 
rules of standing in administrative procedures; changing forms of judicial review of 
administrative law; new forms of oversight in administrative law (the increasing importance 
of so called Swedish model); and increasing role of the individual in administrative law (from 
instrumental to control paradigm in administrative law). The panel should produce a rich 
comparative evaluation of the presence or absence of »regulatory state« model(s) and its 
elements around the world. 

Topics: REGULATION GLOBALIZATION 
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3DUWLFLSDQWV�
1. 'DYLG�/HYL�)DXU (University of Haifa):  

9DULHWLHV�RI�5HJXODWRU\�&DSLWDOLVP�
Neoliberalism has not led to the retreat of the state but instead to the emergence of 
new forms of states and new forms of global order where regulation represents the 
expanding part of government. In this new order, best describe as regulatory 
capitalism, the regulatory state meets the regulatory society and actors’ demand for 
and supply of regulation is ever expanding. This paper aims to characterize the general 
trend and to find out what are the major characteristics that determine the general 
trend and at the same time create new convergences around it. Both civil- and statist 
forms of regulation grow very fast and they grow both at the national and global level. 
Sometimes rules replace other rules but most often rules create more rules. In our era 
of regulation, the growth of rules in one jurisdiction is a good predictor for the growth 
of regulation in a related jurisdiction. Yet, this not should lead us to an exclusive focus 
on the general trend. Both God and the Devil are in the details and at the same time 
that a new global order is being formed, new significant divergences are created. It is 
being asserted that varieties of regulatory capitalism are the produced by the 
interaction of varying degrees of civil- and state-regulation and variations in the 
composition of the networks that serve as the backbone that transform autonomous 
jurisdictions to interdependent ones. Accordingly the paper distinguishes between 
Corporatists, Pluralist, Command & Control and Laissez-Faire forms of regulation and 
between cohesive and less-cohesive forms of regulatory capitalism. 

2. %RMDQ�%XJDULF (University of Ljubljana):  

(XURSHDQ�YV��$PHULFDQ�6W\OH�RI�5HJXODWLRQ��
&RQYHUJHQFH�RU�9DULHW\�RI�6W\OHV"�

A style of regulation in Europe is changing. When James Q. Wilson in his classic 
book Bureaucracy compared differences between European and American styles of 
policy making, he compares the European style to a prizefight and the American style 
to a barroom brawl. Today the arguments are made that this very distinction is less 
clear and that European states are changing theiry style of policy making. The old, 
state interventionism is being replaced by a new model, often described as a regulatory 
state model. Several forces have contributed to such changes: globalization, european 
integration, decline of public ownership and of keynesianism in economic sphere. The 
regulatory state is replacing the positive, interventionist state both on national and 
European level. Basic features of the positive state were public (state) ownership of 
strategic industries and public utilities and a highly disrectionary style of economic 
regulation based on the doctrine of keynesianism. Key players were central 
governmental authorities such as parliaments, governments with a substantial amount 
of disrection in making econimic and other policies. International competition, 
globalization, european integration, and decline of model of public ownership in 80s 
brought important changes seriously undermining the very foundations of the positive 
state. The changes include a widespread process of privatization and liberalization of 
public utilites and strategic industries, reorientation from previous »tax and spend« 
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policy to a form of indirect regulation of economy, often called a regulatory state. 
Public ownership, state interventionism, discretionary economic management, tax and 
spend economic policy are being replaced by governance by rules. Regulatory state 
has its foundations on regulating by rules. rulemaking becomes a major tool of 
regulatory policy making. Regulatory state respresents a distinct style of regulation. 
Previous, highly disrectionary style of policy making is replaced by a rule-bound and 
legalistic style of policy-making. Key players in this new world of regulation are 
independent regulatory agencies (IRAs), parliamentary committes and courts. 
Independent agencies regulate now privatised industries and utilities through rule-
making. As Levi-Falur argues, there are four important characteristics that signify a 
shift from the positive, interventionist to the regulatory state. Rule-making is 
becoming more important than spending; delegation of authority to institutionally 
autonomous regulatory agencies; change in the relations between regulators and 
regulated, expressed in increasing formalization of rules and codification of 
responsibilities; the proliferation of new forms of regulation, such as enforced self-
regulation and metaregulation. At least two more factors should be added: global 
expansion of judicial power and juridification of administrative process.(Wright). 
Majone argues that the regulatory state became a new mode of governance in Europe. 
The article looks at these changes and argues that while there are several features of 
the regulatory state indeed present in the European context, it is far less if a regulary 
state is replacing the old model. 

3. 'RPLQLTXH�&XVWRV (U of Caen/ Loyola U):  

,V�7KHUH�DQ�8QGHUJRLQJ�3URFHVV�RI�$PHULFDQL]DWLRQ�
YLD�(XURSHDQL]DWLRQ�RI�)UHQFK�5HJXODWRU\�
6WUXFWXUHV�DQG�$GPLQLVWUDWLYH�3URFHGXUH"�

My proposal is predicated on the hypothesis of a migration of legal concepts running 
from the American legal landscape, through the European Institutions, including in 
particular the ECJ and the ECHR, into the French legal system. It focuses on the 
reforms which have impacted regulatory structures and administrative procedure in 
France, since the late 1970s and seeks to explore three series of questions. First, based 
on a comparison between the American, the E.U. and the French models of regulatory 
structures and administrative procedure, it aims at deciphering a tripartite connection 
between the terms of the comparison. Second, it is meant to study the national 
constraints of this process of transplantation; thus, it will raise the question of the 
gallicization of the imported model as a prerequisite of this legal assimilation. Third, it 
will reflect on the theoretical implications of the elucidated legal migration across 
legal families with regards to the validity of the conventional classification of the 
latter. 

4. -DFTXHV�=LOOHU (European University Institute):  

&RPPRQ�/DZ�Y��&LYLO�/DZ�DQG�3ULYDWH�/DZ�Y��
3XEOLF�/DZ�'LYLGHV�

The Common law v. Civil Law and Private law v. Public law divides are outdated, 
largely erroneous and even dangerous divides, which are persistent due to group 
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dynamics, political correctness and the protection of corporatist interests. The paper 
analyses these issues on the basis of examples taken from different jurisdictions and 
proposes some paths for a way forward 

5. )UDQFHVFD�%LJQDPL (Duke University):  

7KH�3HUVLVWHQFH�RI�5HJXODWRU\�'LIIHUHQFH�LQ�)UDQFH�
DQG�WKH�8QLWHG�6WDWHV�

This paper explores the persistence of national models of administrative law in the 
face of globalization. The law by which private parties are empowered to take part in 
public policymaking is examined in two paradigmatic administrative law systems-the 
United States and France. In both places, private parties are given ample legal 
opportunities to influence rulemaking by administrative agencies and direct 
enforcement of regulatory statutes by courts. In both places, private associations 
substitute for public administration in setting product standards, governing the 
professions, and performing a number of other regulatory functions. Yet such private 
participation takes on radically different forms depending on whether French or 
American law governs: In the United States, the law permits multiple, particular 
interests to compete for influence over bureaucrats and courts. In France, only private 
associations believed to represent the general interest or believed to represent the 
social and economic interests at stake in any given social problem are allowed to 
participate. This difference is explained as a result of different political cultures: 
pluralist democracy versus republican democracy with a later overlay of solidarist 
syndicalism. The paper concludes by considering the extent to which these differences 
can be expected to persist in the face of Europeanization and globalization. 

:KDW�LV�$OWHUQDWLYH�DERXW�$OWHUQDWLYH�*RYHUQDQFH"�*RYHUQLQJ�E\�
$FFLGHQW��:LWKRXW�WKH�6WDWH��:LWKRXW�/DZ"��������
Paper Session 

(Session Organizer) Bronwen Morgan, (Chair) Stepan Wood 

Descriptions of the ’new’ or ’alternative’ governance often include several features: decentring 
the state, explicit reliance on non-state law, a limited use of formal law, and assumptions 
about the conscious intentions of those who ’self-govern’. Each of the papers in this panel 
isolates one of these features, and explores just how central it is to conceptions of alternative 
governance. Taken together the papers allow a sharper appreciation of just what is being 
claimed as ’alternative’ or substitutable in claims about ’new’ modes of governing. 

Topics: DEMOCRACY & STATE THEORY ALTERNATIVE GOVERNANCE AND THE 
LAW 

3DUWLFLSDQWV�
1. &RUPDF�0DF$PKODLJK (European University Institute):  
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5HVXUUHFWLQJ�WKH�/HYLDWKDQ��5H�,QWURGXFLQJ�
3ROLWLFDO�7KHRU\�WR�WKH�3RVW�1DWLRQDO�&RQVWHOODWLRQ�

This paper seeks to redress the balance in the discourse of post-state constellations, 
notably the European Union, in terms of new governance in favour of reintroducing a 
political theory of the state. It argues that new governance models, as attempts to 
conceptualize post-state activity are under-theorized given that there are no 
epistemological tools available other than state theory, such that the state remains the 
’elephant in the room’ in such models. The political theory of the state, predicated on 
social contract theory, remains our exclusive tool of understanding political activity in 
terms of law, authority, constitutionalism etc. in the modern day. The paper argues, 
furthermore, that political actors actually use some form of state theory to orient 
themselves and guide political action. Therefore, state theory has a constitutive role, 
even at the post-state level. This does not imply incorrigibility or the wholesale 
incorporation of state theory to non-state sites. Rather, it argues that attempts to 
conceptualize post-national constellations must begin with the state and that 
translations to non-state sites retain a continuity with state theory. If we take seriously 
modern processes of law and governance in an era of increasing supranational (and 
indeed, global) governance, and our ability to account for and shape our social and 
political universe, the paper argues a contiguous political theory of the state is vital to 
ensure that such processes and practices are effective in terms of providing an 
adequate conceptualization of post-state institutions and encapsulating the particular 
self-understanding of political actors. 

2. 0DUJDUHW�6KDQQRQ (SUNY, Buffalo / U of Freiburg):  

$FFLGHQWDO�*RYHUQDQFH�WKURXJK�$FFLGHQWDO�
3DUWLFLSDWLRQ��,V�,QWHQWLRQDOLW\�1HFHVVDU\�IRU�
6XVWDLQDEOH�)RUHVWU\"�

Democratic theory rests upon the axiom that self-conscious individuals intentionally 
create institutions of self-governance through civic engagement and public 
participation. Sustainable forestry principles posit that through participatory processes 
actors can create governance capacity for sustainable forest management. To what 
extent do individuals make conscious choices to participate in political processes? 
When in democratic practices do participants intentionally engage in efforts to satisfy 
their own, others or common interests? This paper explores through theory and 
empirical examples the idea of ’accidental governance’ through ’accidental 
participation.’ The term ’accidental’ means that in the case of governance, for example, 
the design characteristics for democratic institutions and practices emerge from 
practice rather from institutions designed according to a set of essential elements and 
principles. If the design principles emerge from interaction, and while they are 
common across many cases, to what degree can they be abstracted and used to ’create’ 
new institutions which then compel action? The central issue in this paper focuses on 
’accidental’ participation. When examining the animating reasons for citizen 
engagement with political problems, citizens often cite reasons associated with their 
personal preferences or personal expectations for a specific political outcome. This 
paper will analyze the numerous critiques of participatory processes to ask whether the 
assumption of ’consciousness’ is necessary for citizen engagement and it will to 



 6 

critically examine the underlying assumption of intentionality and consciousness in 
political life and to probe whether they are necessary conditions for democracy, or if 
perhaps democratic practices are ’accidental.’ 

3. 6DQQH�7DHNHPD (Tilburg University):  

7KH�3RLQW�RI�/DZ��&RPSDULQJ�WKH�)XQFWLRQDOLW\�RI�
6WDWH�DQG�1RQ�6WDWH�5XOHV�

Law is claimed to serve key functions in society, such as maintaining order, meaning 
that a legal system is justified by its role in society. Although social theorists have 
questioned the effectiveness of state law in regard to such functions, the normative 
argument that law should be functional remains valid. Taking Llewellyn’s law jobs 
theory as a starting point, I will address the question for which functions state law is 
needed. Llewellyn argued that the central functions of law can be fulfilled by non-state 
rules equally well. Rather than take this argument for granted, I will examine whether 
more specific elements of law’s broad purposes can be distinguished which are served 
differently by state and non-state rules. For instance, in what Llewellyn calls the law 
job of adjusting trouble cases different categories of conflicts can be distinguished for 
which state law seems more or less needed, consider, for instance, the growing 
importance of alternative dispute resolution. My approach will be a critical analysis of 
literature that relates legal functions to non-state rules, leading to an argument which 
aspects of state law cannot be missed for which functions. Finally, I will address the 
issue whether non-state rules can be defined as law if we take the perspective of legal 
functionality. 

4. 'HWOHI�YRQ�'DQLHOV (University of Erfurt):  

,QVWDQFHV�RI�WUDQVQDWLRQDO�MXVWLFH��),)$�LQ�WKH�GRFN�
FIFA, the governing body of world football, is one of the best established and 
strongest transnational legal regimes. It has - though organized merely as a private 
association under Swiss law - great influence on important matters such as the job 
market for foreign football players, its authority is accepted by virtually every country 
of the world, and it has by threatening to ban national federations from international 
games an effective mechanism of sanctions. Therefore it might serve as a paradigmatic 
case to study the prospects of transnational legal regimes. In the first part I will sketch 
the workings of the FIFA and analyze how its relations to national or regional legal 
systems are perceived by different actors by drawing in particular on decisions of the 
European Court of Justice. In the second part I will discuss three possible scenarios 
how FIFA could further develop; through commercialization, balkanization, or 
democratization. The key thesis will be that a full democratization is neither a feasible 
nor a desirable aim for a legal regime such as the FIFA. 

$OWHUQDWLYH�)RUPV�RI�5HJXODWRU\�*RYHUQDQFH��������
Paper Session 

(Session Organizer) Cary Coglianese, (Chair) Joe Rees 
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Topics: REGULATION 

3DUWLFLSDQWV�
1. 0DU\�&RQGRQ (York University):  

5LVN�5HJXODWLRQ�DQG�&LWL]HQ�(PSRZHUPHQW�LQ�
&DQDGD�

As techniques of risk regulation have become more pervasive in many areas of social 
and economic life, a pressing academic and policy question has become the extent to 
which the definition and management of risk is susceptible to citizen or democratic 
intervention. This paper will present the results of socio-legal research in which I am 
currently engaged which is examining the possibility of developing a template for 
citizen empowerment, which would be generalizable across a variety of areas of risk 
regulation. The approach is a case study one, which is sensitive to variation both with 
respect to the types of risk being managed and the emerging literature suggesting that 
tolerance and acceptance of risk is both gendered and racialized (Slovic, 1999). Case 
studies for examining the potential for citizen empowerment will include; (i) economic 
risks distributed via employment-related pension governance (Condon, forthcoming) 
(ii) food safety (iii) criminalization strategies in relation to domestic violence. An 
important factor to consider will be the variation in techniques of citizen involvement, 
depending on whether the locus of risk governance involves predominantly state or 
non-state institutions. 

2. -XGLWK�(US (Erasmus Universiteit Rotterdam):  

5HSXWDWLRQDO�6DQFWLRQV�
Companies that offend the law should not be surprised nowadays to see their names 
published or even to be publicly stigmatized. As an alternative to traditional sanctions 
such as the withdrawal of license or fines, governmental enforcement agencies 
increasingly disclose information on corporate offences. This is referred to as 
reputational sanctioning or "naming and shaming". Although this type of information 
is often presented as neutral and transparant, its disclosure is experienced as a punitive 
measure by companies. The use of "naming and shaming" has caused a lot of debate 
by legal scholars and in practice. However, the discussion is lacking a sound 
conceptual basis. This paper will explore the nature and components of reputational 
sanctions. What exactly distinguishes these sanctions from other sanctions, that also 
have reputational aspects? Also, it explores various forms in which publicity is used, 
varying from relatively neutral information to the general public, to highly 
stigmatizing, explicitly shaming messages. The subject will be addressed from a 
theoretical perspective (mainly Braithwaites theory of responsive regulation), as well 
as empirically, through a description of reputational sanctions currently in use in 
Dutch enforcement practice. 

3. 7HWW\�+DYLQJD (Radboud University Nijmegen):  
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3URGXFW�/LDELOLW\��,QVXUDQFH��DQG�WKH�3ULYDWH�
5HJXODWLRQ�RI�)RRG�6DIHW\�

In food safety regulation, as in other domains of regulation, the traditional command-
and-control form of regulation has been criticized. In food economics literature three 
factors are distinguished that simultaneously encourage food firms to adopt food 
safety measures: market forces, food safety laws and regulations, and product liability 
laws. In this paper we will explore the influence of product liability on food safety 
measures within firms. Product liability is thought to have potential impact on how 
food firms manage food safety and food hygiene. Liability law may influences 
preferences and costs of firms directly, inducing businesses to take measures to 
prevent liability claims. The influence of product liability on business risk 
management may also be more indirectly, through liability insurance. Insurance 
companies may induce food safety controls (through the terms of insurance policy or 
by calibrating premiums according to the level of precautions taken). However, 
insurance could also limit the economic incentives for firms to produce safe food. The 
extent to which liability law and insurance does play a role in promoting food safety 
and food hygiene is unknown. 

4. -RH�5HHV (Virginia Tech):  

1XFOHDU�6DIHW\�DQG�0DUNHW�&RPSHWLWLRQ��
&KDOOHQJHV�IRU�,QGXVWU\�6HOI�5HJXODWLRQ�

This paper examines some of the major challenges electricity industry deregulation 
poses for nuclear safety and some of the main ways industry self-regulation has 
responded to those challenges. 

5. .RHQ�9DQ�$HNHQ (University of Tilburg):  

$�'\QDPLF�9LHZ�RQ�WKH�$FFHSWDQFH�RI�/HJDO�
1RUPV��8QLQWHQGHG�(PSLULFDO�5HVXOWV�IURP�WKH�
5HDOP�RI�)RRG�6DIHW\�5HJXODWLRQ�

The acceptance of legal norms has intrigued socio-legal scholars for many decades 
now. Acceptance is predominantly modeled as being influenced by a host of factors, 
such as the legitimacy of the rule giver, the symmetry of legal dispositions and social 
expectations or still, enforcement characteristics. Somewhat amusingly, the various 
models are characterized by a recurring negligence of the ones whose acceptance is 
sought, namely the addressees of the legal norms. Indeed, the fascination with 
structural explanations of acceptance has reduced attention for variations in 
acceptance levels on the micro-level. We have reason to believe that the level of norm 
acceptance is influenced by individual characteristics of the norm addressee, like 
urbanization, education or trust in political institutions. Furthermore, empirical proof 
suggests that certain fleeting events in society, related to the regulated sphere but not 
more than noise to the structural explanations, might induce changes in the acceptance 
level of the relevant regulations. In short, acceptance of legal norms is no static, 
monolith outcome of structural socio-legal conditions, but should be regarded as a 
dynamic process that includes individual and temporal factors. This dynamic view on 
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acceptance has, partly unintendedly, emanated through empirical research on the 
perception of food safety, carried out by means of a large survey (2006, N=1063) in 
Belgium. The acceptance of the legal norms enacted to ensure food safety appeared to 
vary not only according to personal traits, but also under an experimental condition in 
which newsflashes depicting a small nuclear contamination were shown to the 
respondents. 

/DZ��3ROLF\��DQG�*RYHUQDQFH��������
Paper Session 

(Chair/Discussant) Gretchen Ritter, (Session Organizer) Kathleen S Sullivan 

Law, Policy, and New Governance This panel will rely on scholarship in law and legal history 
to inform contemporary developments in public policy in order to provide a new perspective 
and raise questions about new governance. The transition from the administrative state to 
networks of governmental and non-governmental actors is changing the administration of 
public policy. It is also changing the experience of citizenship. New methods of policy 
provision call for new perspectives on power and state administration, especially where the 
utilization of power is subsumed in seemingly private relationships. Members of this panel 
will draw upon evidence from two eras. First, we look to the lessons of the common law in 
nineteenth-century United States to identify the role of status and conceptualization of rights 
as evidence of the state mustering its resources to carry out its job of governing. Second, we 
look to American public policy in the twenty-first century United States to see how status 
continues to play a part in governing. We draw upon Foucauldian concepts of 
governmentality to construct an empirical and theoretical framework for identifying the role 
of the state and power in the transition from the administrative state of the New Deal and 
World War II to networks and new governance today. 

Topics: ALTERNATIVE GOVERNANCE AND THE LAW LEGAL HISTORY 

3DUWLFLSDQWV�
1. .DWKOHHQ�6�6XOOLYDQ (Ohio University):  

3RZHU�DQG�&LWL]HQVKLS�LQ�:HOIDUH�3URYLVLRQ�E\�
/DZ�DQG�3ROLF\�

Underlying "new" forms of governance are surprising elements of the "old" social 
orderings of the common law. We reexamine the primacy of the administrative state, 
both temporally and conceptually, to ask much broader questions about political 
authority, the resources the state musters to carry out its programs, and the impact of 
citizenship in the government’s provision of welfare. We acknowledge the provision of 
welfare as a task that the American government has always considered to be part of its 
job. Our theoretical lens shifts the focus from state actors and formal policy programs 
to governance, which includes both direct and indirect provision. Our study of three 
different modes of governance--governance by law in the 19th century, by 
administrative state in the 20th, and by policy in the 21st century--reveals a few 
features of continuity in American welfare provision: the state has always relied on 
relations, particularly upon family relations, to carry out its tasks. This exhibited 
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reliance on family and the state’s role in its legal construction and maintenance 
provide us with the analytic tools to assess the impact upon citizens in contemporary 
governance by policy, where welfare provision is provided by networks of private and 
public actors. 

2. .LPEHUO\�6�0RUJDQ (George Washington University):  

6KLIWLQJ�*RYHUQDQFH�3DWWHUQV�LQ�2OG�$JH�
(QWLWOHPHQWV��3ULYDWH�$FWRUV�DQG�WKH�3ROLWLFV�RI�
0HGLFDUH�

In 2003, the American Congress passed the 2003 Medicare Modernization Act -- the 
largest expansion of this health insurance program for the elderly since its creation in 
1965. The 2003 law not only provided senior citizens with a prescription drug benefit 
under Medicare; this law also made important changes in the governance of the 
program. For the first time in the history of old-age entitlements, beneficiaries would 
receive part of their benefit - in this case, drug coverage - through private insurance 
companies subsidized by Medicare. The law also shored up the role of private 
insurance firms in delivering other elements of Medicare coverage. These 
developments potentially alter the balance of power between private actors and the 
federal government in the health care sector, and may also change beneficiary 
perceptions about the relative role of public and private actors in providing access to 
health insurance. This paper explores why Congress altered the governance of the 
Medicare program in this way and the consequences for both elite and mass politics 
around old-age entitlements. The data employed include both elite interview data and 
a survey of beneficiaries about the role of public and private actors in delivering old-
age entitlements. 

3. /LQGD�6�7YUG\ (Columbia University):  

(TXDO�5LJKWV�DQG�&RPPRQ�/DZ�/HJDO�&XOWXUH�LQ�
5HFRQVWUXFWLRQ�1RUWK�&DUROLQD�

This paper will argue that the common law regulation of personal rights and social 
relationships that existed in antebellum North Carolina constituted a legal and cultural 
impediment to the promise of universal equal citizenship envisioned by Radical 
Republicans at the end of the Civil War. Antebellum common law regulated the rights 
and duties of individuals through rules that created a relational, differentiated, and 
hierarchical social order. The 13th and 14th Amendments and the federal Civil Rights 
Act of 1866 abolished slavery, made citizenship universal, and required citizenship 
rights to be equal. These conflicting systems first came into direct conflict in Union 
Army and Freedmen’s Bureau courts at the beginning of Reconstruction. Union Army 
policy required military commissions and the Freedman’s Bureau to apply local 
common law to the extent possible in adjudicating civil matters. As Reconstruction 
proceeded, the Freedmen’s Bureau and the Union Army oversaw the administration of 
justice in the reconstituted civil courts and provided an alternative forum for persons 
who could not obtain justice in local courts. This paper examines the proceedings of 
the military trials of civilian matters and finds that while the military courts and 
Freedmen’s Bureau agents sought to eliminate patent discrimination against African 
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Americans in the administration of justice, their reliance on relational, status-oriented 
common law traditions, such as admitting "character evidence" to establish the status 
and reputation in the community of witnesses and defendants, demonstrates the 
difficulty of administering equal citizenship rights within a legal culture based on 
differentiation, status and hierarchy. 

4. .LPEHUOH\�6�-RKQVRQ (Columbia University):  

7KH�'LIIXVLRQ�RI�)DLOXUH��7D[�&UHGLWV�DQG�
(PSOR\PHQW�3ROLF\�LQ�WKH�8�6��DQG�WKH�8�.��

This paper explores the role of employment tax credits in bridging the failed 
employment programs of the 1970s to the market oriented employment of today. 
Although economists as well as policy analysts have criticized employment tax 
credits, these employment tax credit labor policies were initially adopted in the U.S. 
and then the U.K. because they embodied a rejection of active state intervention, and a 
reliance on market based methods for social policy ends. This research suggests that 
the clash of competing ideologies during the 1970s had unforeseen and long-term 
effects on policy. This paper argues that the transition from the administrative state to 
networks of governmental and non-governmental actors is not only the result of 
ideological commitments, but also the channeling effects of previous policy and 
administrative decisions that weakened the ability of those most impacted by changes 
in employment policy (and the organizations that represented their interests) to have a 
role in the shaping of the new post-administrative welfare state. 

3XEOLF�3ULYDWH�+\EULGV�DQG�WKH�1HZ�*RYHUQDQFH�LQ�-DSDQ��%ULWDLQ��WKH�
86��DQG�WKH�*OREDO�$UHQD��������
Paper Session 

(Session Organizer) Bronwen Morgan, (Chair/Discussant) Margit Cohn 

The papers in this panel explore public-private partnerships in Japan, outsourcing 
infrastructure projects in the US, the use of contracts for governance of family and housing 
issues in Britain, corporate social responsibility initiatives, and the hybrid global agency that 
regulates anti-doping in international sport. Themes of accountability and choice link the 
explorations of the public-private hybrids emerging as a characteristic feature of ’new 
governance’. 

Topics: ALTERNATIVE GOVERNANCE AND THE LAW 

3DUWLFLSDQWV�
1. /DXUD�-HQVHQ (Virginia Tech):  



 1

2XWVRXUFLQJ�DQG�$FFRXQWDELOLW\�IURP�WKH�&ROG�
:DU�WR�WKH�:DU�RQ�7HUURU�

In recent years, Americans have become far more aware of the scope and nature of 
Federal outsourcing and of related performance and accountability problems. This is 
largely due to media coverage of war making, nation building, and disaster relief, in 
which contractors are playing unprecedented roles. Paradoxically, while events from 
Fallujah to New Orleans are raising fundamental questions about outsourcing and 
contractor behavior, they also seem to indicate that the "new governance" is more 
firmly engrained than ever before. This is highly problematic, because contracting 
doesn’t automatically guarantee competent performance, let alone the constitutionally 
competent performance that American public law demands. Moreover, existing public 
management tools do not suffice to ensure ethical, legitimate administration when 
public functions are delegated to private or quasi-private proxies. If legal restrictions 
on the use and reach of public authority remain fundamental to America’s political and 
constitutional order, why have we largely failed to find good means of holding the 
proxies that regularly deploy that authority to account? Some observers argue that the 
answer to this question lies in America’s historic love of unconstrained private 
enterprise. Still others assert that outsourcing is too powerful a tool of political 
patronage for constraints to be imposed. By contrast, we situate the failure to develop 
better accountability arrangements in two historical and institutional places: 
administrative reforms that presumed, but failed to guarantee, the maintenance of state 
capacity required to oversee highly privatized governance in a constitutional 
democracy, the federal judiciary’s failure to develop a meaningful state action 
jurisprudence. 

2. +LWRVKL�8VKLMLPD (Chuo University):  

3XEOLF�3ULYDWH�'LFKRWRP\�DQG�3DUWQHUVKLS�LQ�
-DSDQ��(PHUJLQJ�1HZ�)RUPV�RI�*RYHUQDQFH�

This paper will overview and examine some issues of public-private dichotomy and 
partnership in Japan. In the area of environment, welfare, and city planning, especially 
at the local level in Japan, we witness emerging intertwined legal systems composed 
of regulatory devices or procedure based on public-private dichotomy and public-
private partnership. This paper will conclude Japan’s transformation can be regarded 
as new forms of governance, and is partly triggered by influence of foreign innovation 
and partly spouted from society change. 

3. 'RUHHQ�0F%DUQHW (Oxford University):  

1HZ�*RYHUQDQFH�DQG�1HZ�&RUSRUDWH�
$FFRXQWDELOLWLHV��&RUSRUDWH�6RFLDO�5HVSRQVLELOLW\�
%H\RQG�/DZ��7KURXJK�/DZ��DQG�)RU�/DZ�

’Corporate Social Responsibility’ is usually characterised as voluntary, ’beyond the 
law’, and is criticised as a hollow gesture on the part of business or as a technique for 
keeping legal regulation at bay. In practice CSR is far from voluntary but a response to 
the ’new governance’ in the guise of pressures from the market and civil society. These 
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pressures are however also criticised as no substitute for state regulation. This paper 
challenges these premises. It argues that CSR can no longer be seen as voluntary or 
extra-legal, demonstrating how law and the state are in fact playing a vital role in the 
new accountabilities being created. Law is being used, often in innovative and subtle 
ways, with private law as well as state regulation being brought into play, and by both 
state and non-state actors. In any case, legal regulation has major limitations as a 
means of controlling business, not least because of business’s capacity to circumvent 
legal regulation, and alternative modes of governance such as civil society and the 
market - and the wider ethical standards they set - may be necessary not only to press 
business beyond the demands of legal regulation, but to make legal regulation itself 
more effective. CSR can be seen as operating not only beyond law, and against law, 
but as through law and for law. 

4. $QGUHD�$QGUHL (Union University):  

7KH�6WUXFWXUH�RI�WKH�,QWHUQDWLRQDO�$QWL�'RSLQJ�
5HJLPH�LQ�WKH�)UDPHZRUN�RI�*OREDO�$GPLQLVWUDWLYH�
/DZ�

Globalization has promoted an increase in direct administration by international 
agencies, private or public organizations, and other forms of cooperative 
administrative arrangements. Global administrative law takes hereby a closer look on 
mechanisms, principles and practices that affect the governance of these global 
administrative bodies. The International Olympic Committee as a non-governmental 
umbrella organization in the Olympic Movement created the World-Anti-Doping-
Agency as an independent non-governmental association with the task to promote, 
coordinate, and monitor at the international level the fight against doping. WADA is 
"the global agency" of the sports world in charge of harmonizing the rules worldwide 
by releasing a World-Anti-Doping-Code, international standards and best practice 
recommendation. It is placed at the centre of the international anti-doping-regime, but 
only one of many institutions within the private / hybrid-private-public system that 
makes rules, investigates violations and adjudicates them in a "Sports Court" (CAS), 
supposedly without much governmental influence. But governments demonstrated an 
interest to defeat doping by signing international declarations and recently a treaty 
under the auspices of UNESCO. The anti-doping-regime involves administrative 
actions such as rule-making, administrative adjudication and other forms of regulatory 
administrative decisions and management, resembling quasi-legislative, -executive 
and -judicial powers. These administrative bodies are connected on a contractual 
relation, but perform a public role. As a result one may wonder how these governing 
bodies involved in the international anti-doping-regime relate to each other and how 
far general administrative values, such as fairness, accuracy and efficiency are or 
should be implemented, in the framework of global administrative law. 

5. $QQH�%RWWRPOH\ (University of Kent):  
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&RQWHPSRUDU\�,VVXHV�LQ�&RQWUDFW��5HJXODWLRQ��DQG�
WKH�&RQWURO�RI��7KH�6RFLDO��

This paper begins by examining two very different applications of a contracts model in 
the governance of, and through, ’the social’ in contemporary Britain. First, as a tool of 
regulation which focuses on individual ’choice’ in taking responsibility for change and 
self-improvement, this pattern is discernible in a wide range of socio-legal scenarios 
from the ’fringes’ of criminal law, especially in relation to anti-social behaviour, to the 
increasing use of contractual models to form a ’web’ or ’network’ between social actors 
and agencies within housing estates or neighbourhoods. Second, in 2006 the English 
Law Commission, in a consultation paper on the issue of property rights for 
cohabitants, recommended that, should aspects of family law be extended to cover 
cohabitants, they be allowed to enter into opt-out agreements. Interestingly, The Law 
Commission suggested that whilst the enforcement of pre-cohabitation agreements 
could be justified as an application of ’freedom of contract’, such an argument might 
not be sustainable in relation to those entering into the status relationships of marriage 
or civil partnership. These two, very different, aspects of developments in 
contemporary ’contracts’ practices, underline the particularity of using ’contracts’ in 
relation to different social groupings (carrying differing social policy concerns and 
imperatives). However, what is interesting is to tease out what they hold in common: 
What aspects of ’contracts’ use, in socio-legal terms, are carried by and within both 
aspects? In addressing this question, and drawing from the work of Donzelot in 
particular, we can move from the specificity of these two aspects into broader issues 
concerning the use of ’contracts thinking and practices’ as part of governance in 
relation to the regulation of, and through, ’the social’. 

$IWHU�6RYHUHLJQW\�,��������
Paper Session 

(Chair) Catherine Kellogg, (Session Organizer) George Pavlich 

In recent years, the apparent ’crisis in sovereignty’ signaled by, among other things, economic 
globalization, the twilight of the nation state, a post-national ’war on terror,’ efforts to 
establish institutions of international law, and the emergence of new social conflicts oriented 
around questions of citizenship and immigration, has resulted in a fundamental revaluation of 
modern formulations of ’sovereignty,’ and the freedoms typically associated therewith. One 
strand of this appraisal - partly in the tradition of political theology - conceives of modern 
political categories as disguised or transformed theological ones, emphasizing the sovereign’s 
monopoly on violence, and miraculous capacity to suspend the law in order to maintain the 
law, or to except itself, by definition, from its own decrees. If this approach tends to 
characterize the sovereign as an excluded excluder, or an unmoved political mover, it also 
raises serious and pressing questions about the political terrain inaugurated through sovereign 
ways of ruling. Several diverse thinkers have carved out, or critically shaped, this fertile 
conceptual field (e.g. Walter Benjamin, Hannah Arendt, Michel Foucault, Jacques Derrida, 
Jean-Luc Nancy, Giorgio Agamben, and Slavoj Zizek). At stake are questions about the future 
of democratic politics: Is there a relation between sovereign and citizen that is not grounded in 
a political order that must conceal the violent and indeterminate grounds of its own origin? 
Can we imagine a just relation between sovereignty and law, or is that relation also 
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irreducibly violent? Is it possible to conceive of a political landscape without sovereignty, or a 
landscape ’after sovereignty’? 

Topics: DEMOCRACY & STATE THEORY JUSTICE 

3DUWLFLSDQWV�
1. *HRUJH�3DYOLFK (University of Alberta) <gpavlich@ualberta.ca>:  

6RYHUHLJQ�'LVVRFLDWLRQV�
The proposed paper explores the promise of democracy in excess of an influential 
liberal trope. In short, this trope envisages democratic sovereignty as rescuing - with 
as minimal an impact on individual freedom as possible - humanity from an insecure, 
natural state. Against this formulation, Agamben depicts liberal sovereign politics as 
constituting a brutalizing form of life - by ’exceptional’ measures - that serves as the 
sovereign’s other. Here, the liberal sovereign does not rescue subjects from a brutal, 
lawless state of nature; rather, it plunges them into a perpetual condition of violence in 
which ’order’ is exacted by generating homo sacri who are subjected to sovereign 
decree. In this scheme, the Hobbesian state of nature appears less as an insecure 
condition to be renounced than as a potentially liberating, non-liberal, political terrain; 
thus, Agamben gestures toward an emancipating potential in limbo from the violence 
of liberal sovereignty and its law. Questioning the revolutionary destruction implied 
by Agamben’s evocative account, this paper will instead explore sovereignty as a key 
element of finite calculations within a broader promise of what Derrida describes as 
’democracy to come.’ Working through this idea, the paper will explore democratic 
politics as the perpetual negotiation of dissociation that gestures towards an 
incalculable promise of ’being with’. Perhaps, state sovereignty might be considered as 
a way in which ’democracy’ has been calculated through dissociating images of 
monarchical sovereignty. This horizon allows one to reconsider sovereignty through 
newly emerging negotiations that make sense by dissociating images of nation state 
sovereignty, but not of sovereignty per se. 

2. 3HWHU�)LW]SDWULFN (University of London) <peter.fitzpatrick@clickvision.co.uk>:  

6XUSDVVLQJ�6RYHUHLJQW\�
The predictable ambivalence of the title: sovereignty in its theologic has to surpass, 
but that very logic demands that it be surpassed. More expansively: like its exhausted 
predecessors, modern sovereignty is a deific combining of being determinate with an 
unconstrained efficacy. Unlike those predecessors, it must do this without recourse to 
a transcendental reference fusing these two contrary dimensions. Rather, this 
sovereign power can enclose itself yet extend indefinitely, subsist finitely yet 
incipiently encompass what is ever beyond it. Such sovereignty, if it is to continue ’in 
being’, must be self-surpassing in its extensive dimension. If with modernity this 
intrinsic irresolution can no longer be resolved in a transcendent reference, neither can 
it be resolved immanently without exposing its generative irresolution. Resolution is 
effected, and given affect, by law. Hence the founding imperative of modern 
sovereignty for law to be conceived as its creature. Hence the conjoint imperative for 
law to be the creation of sovereignty’s naturalized terrain, ’society’. Hence the 
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restlessness of the relation between sovereignty/society and law, a lambent law on 
which they depend constituently. 

3. 5LFKDUG�-R\FH (University of London) <r.joyce@law.bbk.ac.uk>:  

6RYHUHLJQW\�DIWHU�6RYHUHLJQW\�
’One cannot combat, head-on, all sovereignty, sovereignty in general, without 
threatening at the same time, beyond the nation-state figure of sovereignty, the 
classical principles of freedom and self-determination.’ Derrida, Rogues, 158. This 
paper addresses the question of the resilience of sovereignty despite the ’crisis’ to 
which the call to papers refers. In particular, it will address the question of how 
sovereignty survives the exposure of its violent origin or its groundlessness. It will 
reflect on the tension Derrida develops in the simultaneous necessity and impossibility 
of sovereignty’s deconstruction. Drawing on Nancy, this tension can be reflected in 
terms of a dynamic of position and relation. Taking this line, the sovereignty of any 
entity requires it to make a self-authorised claim to position, combined with a capacity 
to relate to the world and thus adapt its position in response to forces beyond its 
control. In this way, the groundlessness of sovereign claims is taken as a mundane 
starting point, rather than a worrying revelation. The challenge then is to consider 
whether conceiving of sovereignty in this way contributes to freedom from, or further 
exposes us to, predominant power. 

4. $P\�6ZLIIHQ (University of Alberta) <aswiffen@ualberta.ca>:  

%HLQJ�,Q�DQG�$IWHU�6RYHUHLJQW\��*LRUJLR�
$JDPEHQ
V�&RPLQJ�&RPPXQLW\�

In this paper, I read Giorgio Agamben’s Coming Community (1993) in light of his 
writing on political sovereignty and bare life (1998, 2005). The logic of the coming 
community depends on the conception of whatever being, a notion of subjectivity that 
is "neither universal nor an individual included in a series, but rather singularity 
insofar as it is whatever singularity" (Agamben 1993:1). Using Lacanian categories 
related to subjectivity and signification, I develop this enigmatic invocation. What 
emerges is a notion of whatever being in its omnimoda determinatia, as-not penetrated 
by bio-political means, and a community as-not founded on the inclusive exclusion of 
bare life. In the coming community, instead of the potential to not-be as lack being 
appropriated as a foundation beyond existence, lack itself exists as potentiality. In this 
sense, the coming community escapes the logic of sovereignty, while whatever being 
escapes the structure of the split subject. This ’escaping’ turns out to be a relation of 
nearness of whatever being to itself as pure exteriority, where no question of being 
(the "incommunicable") is posed. In a world where the political terrain is an "evil" 
ground, the concept of the coming community is not only a rhetorical counterpoint to 
the logic of sovereignty; it is its formal counterpoint. The coming community 
constitutes what can be described in a Lacanism as another field symbolically 
differentiated from the state of exception. The political implications of the emerging 
homology between the sovereign subject (qualified life/bare life) and the split subject 
in general, suggest that while it may not be possible to conceive a political landscape 
without sovereignty, there may indeed be one conceivable after sovereignty. 
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7UDQVQDWLRQDO�7UDQVIRUPDWLRQV�RI�WKH�6WDWH�,,,��������
Paper Session 

(Session Organizer) Gregory C Shaffer 

Supranational organisations and more informal transnational governance networks have 
grown in number and variety, and they govern public and private interactions more 
extensively and intensively than ever before. This session will address how, and under what 
conditions, supranational organisations and transnational networks create new relations 
between national administrations and enable them and constituencies with which they work to 
promote interests and policy goals that may otherwise be not possible to achieve. The session 
will address how participation in supranational organisations and transnational networks has 
transformed national administrations and the contexts in which they operate. The session will 
focus on three dimensions in particular, addressing the following questions. (i) 
Transformation in the Substantive Tasks of the State: Have supranational organisations and 
transnational regulatory networks led to the State doing new things? (ii) Transformation of 
Relations and Institutional Structures within the State: Do alliances with counterparts in other 
ministries or executives abroad alter domestic ones? Have they changed who is responsible, 
domestically, for performing certain tasks? Does transnationalism centralize or diffuse power 
within the State? How does it change relations between public and private actors? (iii) 
Transformation of Legitimacy Claims and Expectations within the State: Does 
transnationalism ’subvert’ local democracy through unpopular decisions being taken 
elsewhere? Does it expand accountability mechanisms to protect parties outside a State who 
are affected by a State’s decisions? 

Topics: TRANSNATIONALISM GLOBALIZATION 

3DUWLFLSDQWV�
1. &KULVWLDQ�&�-RHUJHV (European University Institute):  

7KURXJK�-XULGLILFDWLRQ�WR�'HSROLWLFLVDWLRQ"�6RPH�1RUPDWLYH�4XHULHV�
ZLWK�WKH�/HJDOL]DWLRQ�RI�7UDQVQDWLRQDO�*RYHUQDQFH�
Since a number of years now the study of legalization, juridification and 
judicialisation is en vogue in international relations. The new awareness of the 
practical importance of norms coincides with a strengthened confidence of 
international law scholars that international law matters. Are we witnessing the 
overcoming of schism between political and legal science? Or does the new harmony 
rest upon a managerial understanding of law and erosion of the law’s normative 
legacy? The paper will approach juridification phenomena in three steps. (1) The 
introduction will recall the critique of juridification ("Verrechtlichung") of industrial 
relations in the Weimar Republic by labour lawyers from the left and the renewed 
preoccupation with ambivalent effects of the use of law in the legal the debates of the 
70s. Law was perceived as an obstacle to progressive political reform or as a threat to 
the functioning of social relations, a means of "colonialisation of the life-world". (2) 
We cannot derive instructions from these historical debates for an evaluation of 
contemporary juridification processes but they should nevertheless make us sensitive 
for functions pertinent schools of thought seek to attribute to legal norms and 
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adjudication processes. Here the paper will discuss three strands: (a) The assignment 
of a constitutional status to rules and principles guaranteeing economic liberties and 
institutionalizing competitive processes; (b) the project of a global administrative law; 
(c) the proponents of legal pluralism and societal constitutionalism and their trust in 
the normative quality of non-statal law. (3) The paper will not conclude with some 
definite evaluation of these efforts (and their many subtle refinements). It will instead 
build upon conflict-of-law traditions and conflict of law methodologies as an 
analytical framework. That framework is open for the mutual recognition of laws and 
also for the establishment of transnational governance arrangements. It can be 
understood and used as procedural yardstick for the evaluation of their validity claims 
- and hence also for their limitations. 

2. 2UHQ�&�3HUH] (Bar Ilan University):  

)URP�,QWHO�WR�7HO�$YLY��:KLWH�&LW\���/DZ�EHWZHHQ�*OREDOL]DWLRQ�DQG�
/RFDOL]DWLRQ�DW���VW�&HQWXU\�,VUDHO�
Israel certain isolation at the UN and the contesting stance it is has adopted 
persistently toward its more political-oriented decisions may create the image of a 
country standing against ’globalization’, making its utmost to maintain its sovereignty 
against external interventions. This image is, however, far from true. Over the last 
decade, Israel has evolved into a highly open society with deep and wide-ranging ties 
to the global society. It has adopted a liberal trade policy and has also taken upon itself 
various international commitments. The article will explore the way external norms 
influence Israel internal legal regime, through two case studies, which also expose the 
social dilemmas generated by globalization. The first case study involves Intel recent 
4.5 billion $ investment in Israel (toward a new production facility, fab 28). Under the 
provisions of the Encouragement of Capital Investments Law Intel has received 
substantial aid from the Israeli government (about 600 million $). The government 
decision was subject to a fierce debate questioning the economic wisdom of that 
decision and whether it should have been subject to more extensive social conditions. 
The relative non-transparent way in which this decision was made was also subject to 
debate. From an external perspective some observers have also raised questions with 
respect to the consistency of this form of state aid with the WTO subsidies regime. 
Another case involves the declaration of Tel Aviv ’White City’ as a world Heritage 
site, under the 1972 Convention concerning the Protection of the World Cultural and 
Natural Heritage. This declaration was used in a local (planning) dispute over the 
intention of the city mayor and the Tel Aviv philharmonic orchestra to renovate (or 
maybe destroy?) the Mann Auditorium, the formal house of the philharmonic 
orchestra (one of the buildings designated for conservation under the declaration). 
These two case studies expose different facets of the influence of globalization on 
modern Israel. While these two case studies focus on the economic and cultural 
dimensions of globalization they also carry some lessons to the political and human 
rights dimensions. 

3. 6RO�&�3LFFLRWWR (Lancaster University):  
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([SHUWLVH��1DWLRQDO�,QWHUHVW��DQG�8QLYHUVDO�9DOXHV�LQ�WKH�
7UDQVQDWLRQDO�7UDQVIRUPDWLRQ�RI�WKH�6WDWH�
The recent phase of globalization, marked by deeper international economic 
integration, has involved an interacting process of both national and international 
transformations of statehood. The internal fragmentation of the state, devolving 
regulatory activities to a wide variety of public and private bodies and hybrid 
arrangements, has been counter-pointed by the emergence of international regulatory 
networks. These networks attempt to develop governance arrangements for a variety 
of global issues, but they are beset by problems both of efficacy (mainly relating to 
functional coordination) and legitimacy. Central to the problem of legitimation is the 
tension between national interests and universal values. The classical liberal state 
system’s methods of international coordination based on reciprocity and mutual 
advantage between states have become increasingly inadequate, and the recognition of 
global welfare needs and concerns increasingly calls for new global regimes. 
However, even if states have become disaggregated or fragmented, regulation in most 
fields still remains nationally based, not just in terms of style (due to cultural 
embeddedness) but also substance. A major reason is that the main actors are 
government officials, tasked with pursuing the national interest and accountable to 
national politicians, and managers or professionals acting for dominant economic 
interests (mainly transnational corporations), who prefer the looseness of traditional 
international forms of coordination due to the opportunities they provide for 
regulatory competition and arbitrage. The twin crises of effectiveness and legitimacy 
have been alleviated by an increasing recourse to expertise and technocratic 
legitimation of global regimes, which some regard as the work of epistemic 
communities of specialists with a shared commitment to universalistic values, but 
which may also be seen as exacerbating the problem of the -iron cage’ of bureaucracy 
identified by Weber in the national state, in the absence of effective forms of 
democratic accountability and legitimation. The paper will discuss these issues 
primarily in the context of attempts to reform international coordination of taxation 
and related areas of financial regulation. 

4. $QQHOLVH�&�5LOHV (Cornell University):  

&ROODWHUDO�.QRZOHGJH��*OREDO�3ULYDWH�*RYHUQDQFH�DV�/LPLW�
Theorists of global private governance focus on the emergence of a new set of parallel 
norms, customs, and rules, or a new set of social relations, institutions and practices, 
outside the purview of the state. This paper queries the focus on norms and practices, 
as alternatives and analogs to State law, through one archetypal regime of global 
private governance, the uses of collateral in the privately negotiated global derivatives 
markets. If global private law is a particularly important site for legal theory at this 
moment, there is perhaps no artifact more central to the global private law regime than 
collateral. In the financial markets, collateral is a crucial technology of private 
transnational legal infrastructure-a device through which particular technical, 
institutional, political, legal and economic arrangements gain solidity and durability. 
Collateral purports to be a regime of legal authority unto its own, premised on self-
help. It is also a documentary regime which compels certain forms of legal 
collaboration according to carefully scripted routines. My contention is that focusing 
on collateral as an instance of global private governances reveals global private law in 
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a very different light than how it is usually portrayed in legal and sociolegal studies. 
Collateral is something more than a set of customs and norms. It is a device for 
privately making the very need for norms go away: through the authority delegated to 
holders of collateral by states around the world, global actors seek to take their 
disputes out of the hands of national regulation and dispose of them, before they ever 
come to be. They also script a different kind of global collaborative project in which 
social relations and informational complexity are rendered largely superfluous. 

5RXQGWDEOH��%ULQJLQJ�WKH�1DWLRQ�6WDWH�%DFN�,Q��6RYHUHLJQW\�DQG�,GHQWLW\��
/DZ�DQG�/HJLWLPDF\��������
Roundtable 

(Participant) Damiana Gabriela Otoiu, (Chair) Ivo Vassilev, (Participant) Nagore Calvo, 
(Participant) Ewa Gromnicka, (Participant) Kasia Lach, (Session Organizer) Chris Armbruster 

1989 and its aftermath saw the emergence and swift consolidation of nation-states across 
Central and Eastern Europe. Moreover, secessionist nation-states - such as the Baltic states, 
Slovakia and Slovenia - were able to maintain territorial integrity, impose a monopoly on 
violence and establish the rule of law. Further still, despite war in the Balkans and the 
Caucasus, nation-state consolidation and border security remains the global and local agenda. 
This continuing primacy of the nation-state stands in contrast to the discourse on Europe as a 
post-national configuration. We hold that despite a lasting trend towards globalization, the 
law and legitimacy of the nation-state retains its overwhelming significance for 
democratization as well as marketization. Moreover, the sovereignty and identity of the 
nation-state remains pivotal in CEE as it did earlier in Greece, Spain and Portugal and does 
elsewhere in China and the newly industrialised countries of East Asia. The overall ambition 
of our round table is to bring the nation-state back in as a major object of study as well as the 
crucial factor for the restructuring of the European and global political, economic and social 
space. We seek to address a wide range of theoretical and empirical questions. 1. We 
undertake a historical re-examination of state-building and nation-building in Central and 
Eastern Europe during the 20th century to critically appraise arguments about the ’hollowing 
out’ and ’withering away’ of the nation-state as well as the relativization and complexification 
of sovereignty and identity. We question the increasingly assumed link between the nation-
state and ’backwardness’ by insisting that even globalization is embedded within nation-states. 
For our argument comparative cases are important and we identify as crucial to its salience 
Western European transitions from dictatorship to democracy and East Asian economic 
transformation. 2. We seek to re-appraise explanatory understandings of the transition in 1989 
and the subsequent transformation, for we hold that indices of marketization and 
democratization make only sense on the presumption that a centralised state rules over a 
pacified territory. Hence it is methodologically mistaken to ’universally’ plot and measure 
progress where and when historical and legal embeddedness matters most. 3. We hold that 
law and legitimacy and specifically the legal provisions for private property and public 
service are crucial. Specifically, we take a fresh look at the restitution of property and the 
privatisation of state assets. We are equally interested in a re-evaluation of public services as a 
complementary contract between the nation-state and the citizens. Participants: Dr Vassilev - 
Sovereignties and identities in the European transformations Calvo - Contesting ’transitions’: 
Transitional justice and legitimacy Gromnicka - Public service as core function of the nation-
state after 1989 Lach - Sovereignty, the legacy of 1989 and European integration Otoiu - 
’Reconstructing the nation’ by means of restitution policies? Dr Armbruster - State, nation and 
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1989 The participants collaborate in an international and interdisciplinary working group of 
the Research Network 1989: http://www.cee-socialscience.net/1989/groups/g7.html 

Topics: GLOBALIZATION LAW IN TRANSITIONS TO DEMOCRACY 

3DUWLFLSDQWV�
5RXQGWDEOH��,QFUHGLEOH�*RYHUQDQFH��&RQVSLUDF\�7KLQNLQJ�DQG�$QRWKHU�
3ROLWLFV��������
Roundtable 

(Chair) Paul A Passavant, (Session Organizer) Jodi Dean, (Participant) James Martel, 
(Participant) Serguei Oushakine, (Participant) Mark Fenster 

This paper grows out of an awareness of the prevalence of conspiracy thinking in times of 
political turmoil. The goal is to complicate (without endorsing) conspiracy thinking by 
drawing out the environments in which such thinking flourishes. James Martel’s paper, 
"Ritual, politics and conspiracy in Walter Benjamin," (taking advantage of the setting of the 
conference in Berlin) considers the ritual practices of drinking together that suggest forms of 
alliance and complicity as discussed by Walter Benjamin in The Arcades Project. Serguei 
Oushakine’s, "A Sufficiently General Theory of Governance: Making Sense of Post-Soviet 
Chaos," looks at the return of the old Soviet hermeneutic of suspicion in contemporary Russia 
focusing on theories that perceive the arrival of capital to Russia as a latest stage of the "long-
standing campaign to destroy the Russian civilization." Mark Fenster’s "An Impossibly 
Transparent Narrative: The Lives of The 9/11 Commission Report" uses the report and its 
critical reception as a case study of an administrative agency’s efforts to anticipate conspiracy 
theories and establish authority. He argues that these efforts have failed because of the 
cultural practices of conspiracy. Conspiracy theory’s narrative and interpretive drives keep the 
state from being able fully to resolve the dilemma it faces. Jodi Dean also looks at the 
conspiracy theories circulating around September 11th, focusing on the problem of credibility 
in her paper, "Credibility and Lost Democracy." Her paper looks at the work of Scholars for 
9/11 truth, scholars who reject the Bush administration’s interpretation of the attacks of 9/11 
as a conspiracy theory that covers over the administration’s complicity in the collapse of the 
World Trade Center. She considers the conflict in terms of a collapse in the very conditions of 
credibility, asking whether this collapse indicates that democracy is already lost, already past, 
and already in need of supercession by a more powerful and appropriate emancipatory ideal? 

Topics: SOCIAL THEORY AND LAW LANGUAGE AND DISCOURSE 

3DUWLFLSDQWV�
5HFKWVVWDDWOLFKNHLW�XQG�9HUIDVVXQJ�VJHULFKWVEDUNHLW��LP�
9HUJOHLFK�
3/(1$5<��*OREDOL]DWLRQ�RI�&RQVWLWXWLRQDO�/DZ��������
Roundtable 
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(Session Organizer) Elizabeth Holzer, (Participant) Francois Venter, (Participant) Jutta 
Limbach, (Participant) Javier A. Couso, (Chair) Brun-Otto Bryde 

Constitutional law is closely connected with national identity as is evidenced in the U.S. 
debate about the legitimacy of the Supreme Court’s citing foreign case law and has therefore 
for a long time been less influenced by globalization than other fields of law. This has 
changed. Processes of de-nationalization of constitutional law are widely recognized and 
discussed in jurisprudence and comparative law. The aim of the session is to explore this 
development from a social science perspective. It will discuss on a macro-sociological level 
the global economic, political social processes influencing the internationalization of 
constitutional law and on a micro-sociological level the structures supporting these 
developments, e.g. the international community of constitutional judges and their conference 
activities or the role of international drafting specialists and NGOs 

Topics: CONSTITUTIONAL LAW & CONSTITUTIONALISM GLOBALIZATION 

3DUWLFLSDQWV�
)HDWXUHG�6HVVLRQ��
5HDFWLRQ�RI�&RQVWLWXWLRQDO�&RXUWV�WR�6RFLDO�&KDQJH��������
Roundtable 

(Session Organizer) Thomas Raiser, (Chair) Dieter Grimm, (Participant) Pedro Cruz Villalon, 
(Participant) Jutta Limbach, (Participant) Miroslaw Wyrzykowski 

Social change presents a challenge to lawmakers and law applicants. The faster society 
changes the sooner the law ages. Interpreted in the traditional way it may produce undesirable 
results. Not all the necessary adaptations of the law to changing situations can be achieved by 
the legislature. Adaptation is also the task of the courts. This is particularly true for 
constitutional law, which in most countries cannot be amended as easily as ordinary law. Here 
much of the burden of adaptation is placed on constitutional courts or courts with 
constitutional jurisdiction and has to be achieved by way of interpretation. The panel will 
discuss how courts fulfil this function and how they ought to fulfil it in a manner faithful to 
the text and in accordance with democratic principles. The question has a methodological and 
a functional aspect: How can judges ascertain whether social change affects the meaning of 
constitutional provisions and what are the appropriate hermeneutic means to reinterpret the 
constitution? Which adaptations to changed circumstances can be achieved by judges, which 
are reserved to constitutional amendments? Special attention will be paid to new 
constitutional democracies. 

Topics: CONSTITUTIONAL LAW & CONSTITUTIONALISM JUDGES AND JUDGING 

&RQVWLWXWLRQDO�&RXUWV�DQG�-XGLFLDO�5HYLHZ��&KDQJLQJ�3HUVSHFWLYHV��������
Paper Session 

(Chair) Gordon Silverstein, (Session Organizer) Galya Benarieh Ruffer 
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This panel explores the implications of the global expansion of judicial review on political 
regimes in the emerging constitutional court culture in Europe and Africa. Through a 
comparative analysis of judicial review in Russia, South Africa, and the European Union we 
seek to examine how constitutional courts in these different contexts have shifted or 
responded to the authoritative boundaries of national politics and fundamental rights. Whereas 
constitutional courts are imbedded within particular social and historical contexts, judges 
must increasingly respond to an international normative framework that both empowers and 
poses particular institutional challenges to judicial review. Given this changing landscape, 
each of the papers offers insight into how we, as scholars, should conceptualize comparative 
judicial review. 

Topics: CONSTITUTIONAL LAW & CONSTITUTIONALISM DEMOCRACY & STATE 
THEORY 

3DUWLFLSDQWV�
1. *DO\D�%HQDULHK�5XIIHU (Northwestern University):  

&DQ�(XURSHDQ�&RXUWV�&XUH�WKH�6RFLDO�'HILFLW"�7KH�$PELYDOHQFH�RI�
�6RIW�/DZ��)XQGDPHQWDO�5LJKWV�
Since the Treaty of Amsterdam, the European constitutional project has shifted to 
securing an "ever closer Union" through fundamental rights that requires European 
Courts to become active participants in the determination of objective principles. As 
Europeans question what values they share in common, judicial review of fundamental 
rights has become a contested space pushing the bounds of social membership. This 
work examines the implications of the fundamental rights discourse for European 
constitutionalism and democracy through a comparative study of the "soft law" 
approach to the fundamental rights of nondiscrimination and the right to family life in 
the ECJ and the national courts of Germany, France, the UK, Denmark and the 
Netherlands. 

2. 0LJXHO�6FKRU (Suffolk University):  

0DSSLQJ�&RPSDUDWLYH�-XGLFLDO�5HYLHZ�
Mapping Comparative Judicial Review explores the questions that scholars ask about 
comparative judicial review and assesses the answers they provide. It has three parts. 
The first part provides an historical and political sketch of the worldwide expansion of 
judicial review. The second part examines whether this growth in judicial power has 
positive or negative implications for democracy. The third part looks at the work of 
academic lumpers and splitters. Comparative law scholarship can be divided into two 
camps. Lumpers look at the global expansion of judicial review and seek to explain 
the commonalities. Splitters, on the other hand, look at the same new world of judicial 
review and seek to explain the differences. In short, the Article will provide a map of 
how scholars conceptualize comparative judicial review. It will then use that map to 
assess the methodological problems that comparative scholars face. 

3. $OH[HL�7URFKHY (Queen’s University):  
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-XGLFLDO�6HOI�3UHVHQWDWLRQ�E\�1HZ�&RXUWV��'R�$XGLHQFHV�0DWWHU�WR�
WKH�5XVVLDQ�&RQVWLWXWLRQDO�&RXUW"�
How well does the audience-based perspective of judicial behavior, as proposed by 
Lawrence Baum, explain the functioning of the constitutional review in post-
communist Russia? Similar to the US Supreme Court, the Russian Constitutional 
Court had to build its reputation from scratch and faced serious challenges to its 
authority. Unlike its American counterpart, the Russian Court does not have the army 
of lower courts to enforce its judgments, and therefore, has to rely solely on its 
reputation and persuasiveness of its judgments. Using all published and unpublished 
judgments of the Russian Constitutional Court, including dissenting opinions, and data 
on their implementation between 1992 and 2006 as well as exploring the behavior of 
judges off the bench, this paper argues that new constitutional courts have to build 
their jurisdiction while their potential domestic audiences (general public, the other 
branches of federal government and sub-national government, legal community, 
judges on other courts, and policy community) do not really know what to do with the 
judgments of new tribunals: carry them out, defy or override them or simply ignore 
them. Thus, judges on these new constitutional tribunals face the challenge of 
constructing, informing and cultivating their audiences in the contexts of the 
traditional hostility towards judge-made law and the legacy of the judicial 
subordination to the rulers. Moreover, the Russian Court, just like most other new and 
old European constitutional courts, has to please its international audience, 
particularly, the European Court of Human Rights and other legal institutions of the 
Council of Europe. 

4. 0DUN�.HQGH (Drake University):  

5DFLDO�(TXDOLW\�LQ�WKH�6RXWK�$IULFDQ�&RQVWLWXWLRQDO�&RXUW�DQG�WKH�
8�6��6XSUHPH�&RXUW�
This paper will compare a few leading South African Constitutional Court and U.S. 
Supreme Court cases with regard to issues of racial discrimination and equality. For 
example, it will discuss the treatment given to affirmative action in these differing 
social contexts. It will also show how South Africa has an explicitly transformative 
approach to racial equality while the U.S. employs a more formalistic equality 
analysis. But, paradoxically, it will reveal that the South African approach does 
contain some limits on affirmative measures, while the American context still allows 
such measures in certain circumstances. 

-XGLFLDO�5HYLHZ�LQ�6RXWK�$VLD��������
Paper Session 

(Session Organizer) Alexander Fischer, (Chair) Oliver David Mendelsohn, (Discussant) 
Jayanth Krishnan 

The panel will assess and critically evaluate the working of constitutional courts in South 
Asia. For more than five decades, these courts have expanded the concept of judicial review 
in ways "unparalleled in the annals of world judiciary" (Baxi) and in the context of a 
remarkable diversity of constitutional experiences, ranging from the success of Indian 
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democracy to the tenuous experience of Pakistan. While the panel focuses on detailed 
regional accounts of particular judicial interventions in social, economic, and political issues, 
the common trends as well as the differing experiences of constitutional judicial review in 
South Asia also pose intriguing general questions: Where does judicial power come from? To 
what extent is constitutional review a function of culture, normative frameworks or shared 
colonial legacies? How does judicial review relate to politics and interests? 

Topics: CONSTITUTIONAL LAW & CONSTITUTIONALISM COURTS AND TRIALS 

3DUWLFLSDQWV�
1. 6XQLWD�3DULNK (Washington University):  

,QWHUEUDQFK�%DUJDLQLQJ�DQG�-XGLFLDO�5HYLHZ�LQ�,QGLD�
When the Indian Supreme Court was established in the Indian Constituent Assembly 
in 1947-50, it was explicitly granted judicial review. However, this was not the first 
apex court established in India, nor was it the first time an Indian court was 
empowered with judicial review of legislation. At three points in Indian history, newly 
established courts soon came into conflict with the executive branch. I explore these 
three cases -- the Supreme Court of Judicature 1775-1783, the Federal Court of India 
1937-1950, and the Supreme Court of India 1950-1963 -- to understand more clearly 
the conditions under which new and fragile judicial institutions may choose to 
challenge more powerful and established political actors. Why do judges make these 
decisions, and what are the effects on the courts, both in the short and the long term? I 
draw on archival material and case law to develop a theory of strategic judicial 
behavior that incorporates judges’ preferences not only over policy outcomes, but also 
over institutional autonomy and independence. 

2. $UXQ�7KLUXYHQJDGDP (National University of Singapore):  

7UDQV�-XGLFLDO�,QIOXHQFH�LQ�6RXWK�$VLD�
This paper focuses on the use of foreign judicial authorities in domestic constitutional 
adjudication, a phenomenon that has attracted considerable academic scrutiny in the 
constitutional discourse of several jurisdictions. The paper seeks to make a 
contribution to the larger literature by exploring how courts in South Asia have made 
use of the constitutional jurisprudence developed by their peers in neighbouring South 
Asian countries. It will also make claims about the link between this phenomenon and 
more fundamental approaches to constitutional adjudication. 

3. $OH[DQGHU�)LVFKHU (University of London):  

7KH�&RXUW�DQG�WKH�6LOHQW�5HYROXWLRQ��+DYH�,QGLDQ�-XGJHV�+HDUG�WKH�
/RZHU�&DVWHV"�
This paper studies judicial policy-making in the context of India’s compensatory 
discrimination policies (also known as affirmative action, reservations, or positive 
discrimination). Although these policies entail systematic departures from the general 
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principles of formal equality underlying Indian democracy and the individual right to 
equal treatment, compensatory discrimination has been incorporated into a regime of 
constitutionally guaranteed group rights mandating targeted redistribution and 
preferential treatment. Locked into a legal discursive cage, India’s Supreme Court 
judges have thus take centre stage in the transformation of compensatory 
discrimination policies as India has shifted towards economic liberalisation and new 
patterns of democratic participation, dominated by party fragmentation and coalition 
governments, interest group pluralism and demand politics. Studying this process, the 
paper focuses on the judicial response to caste-based political mobilisation, the 
electoral victories of the backward classes and the new assertiveness of hitherto 
marginalised social groups. 

4. 5RKLW�'H (Yale U/Sidney Sussex College):  

&RQVWLWXWLRQDO�'LFWDWRUVKLSV�DQG�8QFRQVWLWXWLRQDO�'HPRFUDFLHV��
&RXUWV�DQG�3ROLWLFDO�&ULVLV�LQ�6RXWK�$VLD�
The traditional understanding of the Indian and Pakistani supreme courts has been to 
see them as moving on divergent trajectories i.e. while the Indian court has been 
praised its independence and its human rights records, the Pakistani court is seen as 
unable to check authoritarian regimes. This divergence becomes is more remarkable 
given that both courts were the part of the same structure before 1947, and after 
independence operated in identical legal systems with almost identical constitutional 
texts. Comparative scholarship attempting to explain the success of democratic 
constitutionalism has tended to compare countries where constitutionalism and 
judicial review have been successful or less frequently, compare countries where 
constitutionalism has failed. By comparing two countries share a common history and 
culture, similar state structures and an almost identical constitutional texts; the paper 
hopes to question the neat compartmentalization of successful and unsuccessful 
constitutionalism. This article argues that there was nothing inevitable about either 
countries constitutional successes or failures, and the courts often react in similar 
ways. I suggest that faced with a recalcitrant executive, the courts in India and 
Pakistan adopted alternate strategies towards constitutionalism. The Indian courts 
followed a system of "sticky constitutionalism" where they focused on creating the 
legal rules while compromising on the actual decision. The Pakistani courts created a 
more slippery constitutionalism modifying the legal rules to suit the convenience of 
the executive, but simultaneously attempting to place safeguards by imposing 
conditional ties. With increasing democratization in the nineties, these alternate 
strategies led to radically different consequences. 

7KH�3RZHU�RI�&RQVWLWXWLRQDO�&RXUWV��������
Paper Session 

(Discussant) Donald P. Kommers, (Session Organizer) Hans Vorländer 

The question addressed in this panel is whether constitutional courts have power. Contrary to 
assumptions of political theory and history of political thought it is argued that constitutional 
courts have power which can best be understood as a specific power of interpretation and 
judgment with regard to the fundamental rules of the political order. The Federal 
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Constitutional Court of Germany, established in 1951, has become over time a policymaker in 
German political life. Its influential position is only partly due to its competences. Far more 
important is the high level of trust - both general and specific - conferred on the Federal 
Constitutional Court by both political actors and the people. The recent opinion poll supports 
the hypothesis that the high level of trust can be seen as a main power resource of the Federal 
Constitutional Court of Germany. The panel will address theoretical, comparative and 
empirical issues relating to the power of constitutional courts. 

Topics: CONSTITUTIONAL LAW & CONSTITUTIONALISM DEMOCRACY & STATE 
THEORY 

3DUWLFLSDQWV�
1. 6WHYHQ�6FKlOOHU (Technische Universität Dresden):  

$UJXPHQWDWLYH�6WUDWHJLHV�RI�WKH�*HUPDQ�)HGHUDO�
&RQVWLWXWLRQDO�&RXUW��3UHFHGHQWV�LQ�&RQVWLWXWLRQDO�
-XULVSUXGHQFH�

The paper explores the question whether and how the German Federal Constitutional 
Court (FCC) uses precedents as a line of argument. Despite the fact that precedents 
play a minor role in German jurisdictional tradition, it can be shown that the opinions 
of the FCC do make a massive but unsteady use of precedents. This raises questions 
for the factors and variables that could potentially influence the specific use of 
precedents in the opinions of the FCC. We assume, that the - to some extent - arbitrary 
use of precedents is linked to the attempts of the FCC to make its decisions plausible. 
By that, the use of precedents becomes a tool for fostering its power of interpretation. 
The paper will first give some theoretical insights into the usage and role of precedents 
in German jurisdictional methodology. This will provide us with key-variables, which 
may then be operationalized in a quantitative content analysis of the opinions of the 
FCC. The paper will conclude with the presentation and discussion of the empirical 
findings of the content analysis. 

2. &ODXGLD�&UHXW]EXUJ (University of Technology, Dresden):  

&RPSHWLQJ�3RZHUV�LQ�WKH�0XOWL�/HYHO�3ROLWLFDO�
6\VWHP�RI�WKH�(XURSHDQ�8QLRQ�

The paper explores the significance of competition in the development of the political 
power of the European Court of Justice (ECJ). Multi-level political systems are 
characterized by a number of institutions on each level competing for the available 
power resources. The relationship between the ECJ and the higher and lower national 
courts is both cooperative and competitive. The national constitutional courts and their 
relation of competition and watchfulness to the ECJ, especially in Germany, supported 
the ECJ in developing a clear position e.g. concerning human and civil rights. In 
addition to that, it was the competition between higher and lower national courts that 
helped the ECJ to overcome national legal resistance against the ECJ's ever growing 
power. Although, especially in the European case, competition is as important as 
cooperation, the academic discussion seems to focus on the need for cooperation 
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between institutions as these. The significance of competition between courts is 
demonstrated in this paper by reconstructing the critical junctures in the development 
of the ECJ’s political power and the role of the relationship between the ECJ and 
German courts in this development. 

3. $QGUp�%URGRF] (Technische Universität Dresden):  

7UXVW�DV�D�3RZHU�5HVRXUFH�RI�&RQVWLWXWLRQDO�&RXUWV�
The paper deals with trust as an individual attitude towards constitutional courts. 
According to political theory and history of political thought constitutional courts as 
part of the third branch have no considerable power. Contrary to this assumption, the 
history of constitutional courts, especially the German Federal Constitutional Court 
(FCC) has proven the powerful position of such courts in the political system. 
Presenting some empirical findings of a recent poll in Germany, the paper argues, that 
trust can be understood as power resource of the FCC. 

4. 'LHWULFK�+HUUPDQQ (Technische Universität Dresden):  

6HOI�$VVHUWLRQ�RI�&RQVWLWXWLRQDO�&RXUWV�LQ�
&RPSDUDWLYH�3HUVSHFWLYH��)UDQFH��86$��DQG�
*HUPDQ\�

The paper will address the question how constitutional courts attain the authority they 
have. Some constitutions (as the German Grundgesetz) endow the constitutional court 
with the explicit authority to decide upon the constitutionality of legal acts and 
executive practices. In other countries, courts have asserted this authority by acts of 
self-authorization or self-empowerment. At one point, constitutional courts claim the 
authority for judicial review and thus emancipate themselves from the original authors 
of the respective constitution. These assertions in turn may or may not be met by 
acceptance of other actors in the polity. This acceptance or "ratification" is crucial to 
the functioning of judicial review as constitutional courts have neither influence on the 
sword nor the purse (Fed. 78). The paper analyzes the processes of these (repeated) 
acts of self-authorization and the processes of acceptance or rejection of these 
assertions by the actors competing for the authority to interpret and enforce the 
constitution. 

&RPSDUDWLYH�&RQVWLWXWLRQDO�%RUURZLQJ�DPRQJ�WKH�-XULVWRFUDF\��������
Paper Session 

(Session Organizer) Mark Kende, (Chair/Discussant) Penelope Andrews 

Constitutional Courts have frequently looked to the decisions of their brethren in other 
countres to help resolve various legal issues. This trend has been accelerated by globalization, 
the Internet, and the increasing interaction among jurists from different nations. This session 
will examine how courts in several different countries and regions have relied on foreign 
constitutional law in their opinions. It will also assess some of the costs and benefits of this 
trend. 
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Topics: CONSTITUTIONAL LAW & CONSTITUTIONALISM JUDGES AND JUDGING 

3DUWLFLSDQWV�
1. 0DUN�.HQGH (Drake University):  

7KH�&RQVWLWXWLRQDOLW\�RI�/DZV�$JDLQVW�3URVWLWXWLRQ��
$�&RPSDUDWLYH�3HUVSHFWLYH�

Virtually all nations regulate or prohibit some forms of sexual activity. In State v. 
Jordan, the South African Constitutional Court upheld a law that essentially prohibited 
prostitution. The Court rejected a powerful dissent arguing that the law perpetuated 
gender stereotypes in various ways, especially since the "johns" were almost never 
prosecuted. The Court’s opinion has also been criticized for not providing a sufficient 
state justification to intrude into the realm of sexual privacy. This paper will closely 
examine these criticisms and assess their merit. It will also juxtapose these issues with 
debates that have arisen in American constitutional law scholarship and case law on 
similar questions. Finally, the paper will assess the extent to which constitutional 
borrowing is feasible in an area such as this. 

2. 5DLQHU�1LFNHO (University of Frankfurt):  

&RPSDUDWLYH�&RQVWLWXWLRQDO�%RUURZLQJ�DPRQJ�WKH�
-XULVWRFUDF\��7RZDUGV�D�&RPPRQ�&RUH�RI�
(XURSHDQ�DQG�*OREDO�&RQVWLWXWLRQDO�/DZ"�

Ever since the 1993 Maastricht judgement of the German Federal Constitutional Court 
(FCC), a nervous dialogue has started across Europe: about constitutionalism and 
democracy, about the synchronicity of constitutional ideas, and about the relationship 
between the EU Member States’ constitutions and the EU ’constitutional’ structure. 
The originally bipolar structure of this judicial dialogue - if we reduce it to, for 
example, the relationship between the German FCC, the French Conseil 
Constitutionnel, the Italian Corte Constituzionale, and the ECJ, respectively - has 
turned into a multipolar structure in recent years, with the ECJ, and most recently the 
ECHR, becoming more and more important players in the field of constitutional law. 
In this multipolar context, explicit or implicit comparative constitutional borrowing is 
an inevitable consequence. As lawyers and judges across Europe learn more and more 
to use and apply the tools of referring to comparative constitutional arguments, 
however, new questions arise: will the tradional, grown constitutional structures of the 
European nation states fall victim to the ECJ and the ECHR jurisprudence? And from 
a perspective that is informed less by constitutional nationalism but more by 
democratic constitutionalism one might ask: if there is such a thing as the ’Common 
Core of European Constitutional Law in the Making’, does this leave any room for a 
thorough discussion of contested constitutional concepts such as the welfare state, 
public order, or ’hard’ cases in fundamental rights law? And finally, which 
methodology - beyond cherry-picking - is appropriate for the complex task of 
containing tendencies of ’judicial imperialism’? 

3. %ULDQ�5D\ (Cleveland State University):  
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6WULNLQJ�$�%DODQFH��7KH�6RXWK�$IULFDQ�
&RQVWLWXWLRQDO�&RXUW
V�6RFLRHFRQRPLF�5LJKWV�
-XULVSUXGHQFH�

Through close analysis of the way that the Constitutional Court of South Africa and 
selected lower courts have dealt with the possibility for enforcement of socioeconomic 
rights, this article intends to begin to identify and describe the outlines of a possible 
model for effective judicial enforcement of socioeconomic rights. The South African 
Constitutional Court’s early socioeconomic rights decisions have garnered mixed 
reviews. Many commentators have hailed the Court’s approach as representing an 
appropriately limited, but effective, approach to enforcing these rights. These 
commentators describe the Court’s approach as a relatively weak form of review that 
strikes a balance between judicial enforcement and the need for government 
discretion. By contrast, some commentators in South Africa have criticized the Court’s 
interpretive approach as overly-deferential to the government and argue that it risks 
rendering these rights merely hortatory. This article takes the position that the Court’s 
approach falls somewhere in between these two extremes. Drawing on the Court’s 
most recent cases and on recent lower-court cases, I argue that the Court has 
developed a mixed form of review that permits selective deployment of strong-form 
review and direct remedies where the government has failed to adequately respond to 
an initial application of a weak remedy or where the government has demonstrated bad 
faith. This mixed form of review answers the objection that the Court’s initially 
deferential approach to enforcement threatens to render these rights hortatory. At the 
same time, by adopting a weak form of review as the apparent default approach and by 
limiting strong-form remedies to cases in which the government has failed to respond 
to an initial weak-form remedy, this mixed approach preserves many of the benefits of 
weak-form review. 

-XGLFLDO�,QGHSHQGHQFH��'LVFXVVLRQV�DQG�3HUVSHFWLYHV��������
Paper Session 

(Chair/Discussant) Carlo Guarnieri, (Session Organizer) Anne Boigeol 

This session explores the theory of judicial independence and how judicial independence is 
reinforced or threatened by political power. It also explore how the reorganization of justice at 
european level contributes to reframe judicial independence at national level . 

Topics: JUDGES AND JUDGING 

3DUWLFLSDQWV�
1. -RUJH�$OPHLGD (University of Coimbra):  

7KH�(YROXWLRQ�RI�WKH�2UJDQL]DWLRQ�RI�WKH�-XGLFLDU\�
DQG�,WV�,QGHSHQGHQFH�LQ�3RUWXJDO�

Whenever we talk about separation of the State powers we have to bear in mind the 
nature and type of organizations underneath that relationship. This means that, as it is 
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well accepted, the independence of each one of the State powers depends on the 
conditions in which it is performed. Therefore, whenever we want to analyse the 
independence of the judiciary, in relation to the legislative and executive powers, we 
have to take in account the evolution and the state of the internal and external 
organizational conditions. By internal, we mean the organization of the judicial power, 
which may allow a more or less independent performance by judges and public 
prosecutors. By external, we mean the capacity of the executive or legislative powers 
to change the global architecture of the system and the conditions in which, each 
judicial actor, performs their duty. We will focus our analyses in the influence of the 
new governance theories and their influence in the work and independance of the 
Portuguese judiciary. 

2. $ODLQ�%DQFDXG (CNRS):  

*OREDOLVDWLRQ�DQG�&RQFXUUHQFH�EHWZHHQ�-XGLDFLDU\�
3DWWHUQV�

European judges (European Court of Human Rights, The Court of Justice of the 
European Communities) contribute, in France, to change the traditional patterns of 
judges. This paper analyses the strategies (lobbying, resistance, reform...) of different 
part of the "magistrature" with regard to this evolution. 

3. eOLGD�GH�2OLYHLUD�/DXULV�'RV�6DQWRV (University of Coimbra):  

-XGLFLDO�,QGHSHQGHQFH�LQ�WKH�%UD]LOLDQ�-XGLFLDO�
5HIRUP�

The Courts are becoming one of the pillars of the contemporary constitutional State. 
The role which they play in current times takes place in defense of citizens rights and 
against abuse of power. In Brazilian history, the highlight of an active judicial 
performance was experienced as of the 1988 Constitution. The matters of limitation to 
jurisdictional reach were debated therein, in the House of Representatives, for more 
than one decade of discussions over the amendments needed in order to promote a 
reform of the Judiciary. The proposals for modification in the structure of Brazilian 
Courts were bounced back and forth defending both judicial activism and a diminished 
intervention by the Courts. As a result, Constitutional Amendment No. 45, which 
enacted part of the reform of the Judiciary, brings forward in its bosom the affirmation 
of democratic measures for the Judiciary, as well as mechanisms of minimal 
intervention of said power. Therefore, the matter of independence of the Courts 
towards a proactive performance is rethought since the role of Brazilian Courts starts 
undergoing limitations arising out of the concept of a minimum Judiciary. This work 
seeks to analyze the interventions and threats delivered to the independence of the 
Brazilian Judiciary Power with the enactment of said reform. The reform proposals put 
forth at the House of Representatives are evaluated in its main axles, agents and trends 
in order to, at last, investigate the undue influences erupted with Constitutional 
Amendment No. 45, for an independent jurisdictional performance in Brazil 

4. 3HWHU�.RHOOLQJ (Colorado Judicial Department):  
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$�7KHRU\�RI�-XGLFLDO�,QGHSHQGHQFH�
This paper sets forth a theory of judicial independence. Judicial independence in a 
liberal republican democracy serves to establish and protect civil liberties, political 
rights and rule of law. In order to do so three pairs of components must be present and 
balanced. The first pair of components are insulation and accountability. Courts must 
be insulated from the politics of the executive, legislature, and political parties and 
should not be influenced by social and economic power. Courts must also have some 
form of accountability. The lack of accountability erodes public support for the courts 
and encourages the other political branches to attempt to exercise control to 
compensate for the lack of accountability. The second pair of components are utility 
and efficiency. Courts must be useful to society, they must fairly punish crime, protect 
civil liberties and justly resolve disputes. Courts must be efficient, because waste and 
delay cause political support to diminish. Inefficiency reduces the ability of the courts 
to pursue their function. The third pair of components, authority and restraint, relate to 
the power of courts. Courts must hold the judicial authority of government and the 
ability to enforce their orders and decisions. The proper incorporation of judicial 
authority in fact stabilizes and makes other institutions more resilient. At the same 
time courts must be restrained. Courts must have self imposed limits on the ability to 
act for no executive or legislature would long permit limitations upon their own 
powers in the face of an unrestrained court system. 

5. 0DUN�0LOOHU (Clark University):  

7KUHDWV�WR�-XGLFLDO�,QGHSHQGHQFH�LQ�WKH�8�6���
,PSHDFKPHQW��&RXUW�6WULSSLQJ��DQG�,QVSHFWRU�
*HQHUDO�IRU�WKH�&RXUWV�

As part of a broader work examing the interactions between the federal courts and 
Congress in the U.S., this paper will discuss three potential threats to judicial 
independence in the United States. These potential threats include threats to impeach 
(remove from office) federal judges because of their decisions; threats to prevent the 
federal courts from hearing certain types of cases (often known as court-stripping 
legislation) by altering federal jurisdiction statutes; and proposals to create an 
Inspector General for the courts in the same way that executive branch agencies have 
such an oversight or watchdog office. All of these threats to judicial independence 
have been proposed by Religious Right groups in the U.S. who perceive the federal 
courts to be too activist and too leftist in many of their decisions. 

&RPSDULQJ�&RQVWLWXWLRQDO�&KDQJH��7KH�&DVH�RI�-XGLFLDO�$FWLYLVP��������
Paper Session 

(Session Organizer) Vittorio Olgiati, (Chair/Discussant) Laurent Scheeck 

The notion of "judicial activism" is often used to design a model of "justice systems’ 
politicisation". In this respect, a variable that deserves a more accurate insight at comparative 
level is the type of variability that occurrs in content, structure and image of judicial systems. 

Topics: CONSTITUTIONAL LAW & CONSTITUTIONALISM 
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3DUWLFLSDQWV�
1. $ULHO�%HQGRU (University of Haifa) <abendor@univ.haifa.ac.il>:  

7KH�,VUDHOL�&RQVWLWXWLRQDOLVP��%HWZHHQ�/HJDO�
)RUPDOLVP�DQG�-XGLFLDO�$FWLYLVP�

The Israeli Supreme Court has an activist image, and even an image of extreme 
activism. This image is held by the general public and academic law scholars both in 
Israel and abroad. Although the Israeli Supreme Court itself has no interest in 
declaring itself as activist, one may find hints of such self-awareness in its own 
verdicts. In this regard, the academic and public dispute is not about whether the 
Supreme Court is activist, but whether this activism is desirable. This judicial activism 
is seen as reflecting an anti-formalistic approach, that indicates a preference by the 
Court for a policy that appears to it as appropriate and in accordance with the basic 
values of the legal system as compared with the dry wordings of the law, especially 
the dry wordings of laws that seem to grant wide discretionary powers to other 
governmental authorities. In the presentation there will be raised two central claims. 
The first claim is that there is no necessary contradiction between judicial activism and 
legal formalism. The second claim is that the judicial activism ascribed to the Israeli 
Supreme Court is based, in many cases, on a formalistic approach. 

2. &KDLKDUN�+DKP (Yonsei University) <chaihark@yonsei.ac.kr>:  

%H\RQG��/DZ�YV��3ROLWLFV���7KH�&RQVWLWXWLRQDO�
&RXUW
V�5ROH�LQ�6RXWK�.RUHD�

Since it was established in 1988, the Constitutional Court of South Korea has not only 
overcome the initial misgivings and skepticism about its place in the broader 
governmental structure, but has attained a very secure position and is even quite 
respected within the Korean society as the protector of rule of law. Lately, it is 
increasingly being asked to resolve many sensitive and divisive social and political 
issues. In the process, the Court is attracting the criticism that it is getting too political 
or overly ambitious, which will be ultimately harmful for the independence of the 
Court itself. This paper seeks to examine the functions of the Korean Constitutional 
Court by first analyzing the domestic discourse on "judicialization of politics" and 
"politicization of judiciary." Next, the paper aims to understand the Korean case from 
a comparative perspective by bringing to bear the growing literature on the topic 
generated from other jurisdictions around the world. It will then explore the meaning 
of the "constitutional," as a distinct realm which transcends the conventional 
bifurcation between law and politics. The paper derives its motivation from the 
premise that, in order for the Korean constitutional system to take firm root and 
flourish beyond its initial successes, it will be crucial for all actors involved to have a 
clear understanding of the "constitutional" as a separate sphere beyond ordinary law 
and mere politics. 

3. 9LWWRULR�2OJLDWL (University of Urbino) <olgiati@soc.uniurb.it>:  
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3URVSHFWLYH�&RQVWLWXWLRQDO�6FHQDULRV�DERXW�/HJDO�
3URIHVVLRQDOLVP�LQ�(XURSH�

In the last decades a number of socio-legal scholars devoted studies and research to 
decipher prospective evolutionary trends concerning legal professionalism. If one now 
looks retrospectively at this scientific literature one cannot but being astonished by the 
gap that exists today between certain predictions and the present situation. The aim of 
the the paper is to enlight the reason of such a scientific failure and to suggest 
constitutional scenarios about current and emerging trends concerning the legal 
professions in Europe. 

4. 0LQJ�/L�:DQJ (National Central University) <mlwang@ncu.edu.tw>:  

$UFKLWHFWXUDO�DQG�6RFLDO�&RQVWUDLQWV�RQ�-XGLFLDO�
5HYLHZ��$�6WXG\�RI�5HFHQW�&RQVWLWXWLRQDO�
&KDOOHQJHV�WR�7DLZDQ
V�$QWL�F\EHUSRUQ�0HDVXUHV�

By enabling diverse and unregulated speech outlets, the Internet has brought the 
problem of pornographic speech to the fore. Under public pressure the legislature has 
toughened laws aimed at curbing cyberporn during the past decade. Hastily drafted 
and rammed through the legislative process under the watch of child welfare 
organizations, some of the new statutes are sweeping in scope and ill-advised in 
means. Despite heavy criticisms from net community and human rights groups, they 
have been scarcely scrutinized in court and generously reviewed by the Constitutional 
Court, in stark contrast to other recent decisions by and large emphasizing greater 
protection of human rights-including freedom of speech-and tighter leash on 
government powers. This paper tries to uncover the architectural and social causes to 
such inconsistencies, especially the institutional makeup of Taiwan’s judicial review 
mechanism and the dynamics among various social forces that have helped instilling 
stricter online content control. In addition, the lack of agreed constitutional boundaries 
on legislative power, coupled with the fear to harm the young democracy so arduously 
established, makes Grand Justices reluctant to strike down rules promoting popular 
public interests, poor designs notwithstanding. Slipping through in the mean time, 
however, are precious chances for a young Court to engage in healthy debates on the 
true meaning of the lofty words of a fundamental right in our constitution and, more 
importantly, to partake in the ongoing struggles of the society to weave admirable 
foreign ideas-including freedom of speech-into our cultural fabric through ongoing 
dialogs. 

5. %UHQW�%R\HD (University of Texas, Arlington) <boyea@uta.edu>:  

$PHULFDQ�6WDWH�&RQVWLWXWLRQV�DQG�WKH�$JHQGD�RI�
6WDWH�6XSUHPH�&RXUWV�

The constitutions of the American states offer significant variability in both content 
and structure (Lutz, 1988; Tarr, 1998). Some state constitutions are short framework-
oriented documents while others are lengthy and codify many state policies 
(Hammons, 1999). These constitutions thus offer widely varying constraints to the 
state supreme courts that must apply them and to the litigants that seek relief. In our 
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study we evaluate how features of state constitutions affect the character of litigation 
that rises to state supreme courts. We argue that long policy-oriented constitutions, 
rather than short framework-oriented constitutions, provide more extensive grounds 
for seeking remedies in civil litigation resulting in considerable docket space being 
occupied by civil litigation. While early studies of state supreme courts found 
increased attention to tort, criminal, and public law issues (Kagen et al., 1977), more 
recent findings suggest that state supreme courts present different venues for dispute 
resolution (Brace and Hall, 2001). Importantly, while many state supreme courts 
devote substantial time to criminal issues, others focus almost exclusively on civil 
claims (Brace and Hall, 2005). As the final arbiter of many rights and torts claims, our 
research focuses on these differences suggesting that variation in court dockets is the 
result of important differences in state constitutional content and political contexts. 
We expect that the quantity of plaintiff/defendant appeals is enhanced by the policy-
oriented nature of many state constitutions. At the conclusion of the study, we 
illustrate how variation in constitutional design influences the business of state 
supreme courts. 

/DZ�DQG�6RFLDO�7KHRU\�,,��1HZ�3HUVSHFWLYHV�RQ�WKH�5XOH�RI�/DZ��������
Paper Session 

(Session Organizer) Robert van Krieken 

This session is part of the Law and Social Theory CRN, which aims to foster scholarly 
collaboration among socio-legal scholars seeking to invigorate theoretical advances in social 
scientific studies of law. The particular focus of this session is that emblematic legal ideal, the 
rule of law. Panelists will explore some of the values it serves, some it perverts, and its social 
and political preconditions and implications. They will also discuss how best to frame and 
understand this ideal from a social theoretical perspective. 

Topics: CONSTITUTIONAL LAW & CONSTITUTIONALISM SOCIAL THEORY AND 
LAW 

3DUWLFLSDQWV�
1. 0DUWLQ�.U\JLHU (University of New South Wales) <m.krygier@unsw.edu.au>:  

7KH�5XOH�RI�/DZ��/HJDOLW\��7HOHRORJ\��DQG�
6RFLRORJ\�

This paper outlines and commends an approach to the rule of law that departs from 
that common among lawyers. In particular, it does not offer, as lawyers typically do, a 
general definition that picks out characteristics of laws and legal institutions 
supposedly necessary, if not sufficient, for the rule of law to exist. Rather, it begins 
with teleology and ends with sociology. That is, it suggests we start by asking what we 
might want the rule of law for, and only then move to ask what we need in order to get 
it. And to answer that second question, it recommends looking beyond legal 
institutions to the societies in which they function, the ways they function there, and 
what else happens there which interacts with and affects the sway of law. For the rule 
of law to exist, still more to flourish and be secure, many things beside the law matter, 
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and since societies differ in many ways, so will those things. So a universal, 
institution-based, answer to what the rule of law is, is implausible. And it will often 
mislead. Indeed it might well lead us away from the rule of law. 

2. %ULDQ�7DPDQDKD (St. John’s University) <tamanahb@stjohns.edu>:  

7KH�*RRG�DQG�%DG�RI�WKH�5XOH�RI�/DZ�,GHDO�
The rule of law is a highly praised political ideal. But the rule of law ideal can also 
have bad consequences. For the purposes of securing legitimacy, a government can 
claim to abide by, or to be seeking to develop, the rule of law, when many of its 
actions are contrary to this ideal. This paper will explore the good and bad of the rule 
of law ideal. 

3. -RVH�5RGULJXH] (Fundação Getulio Vargas /Centro Brasileiro de Análise e 
Planejamento) <jrrodriguez@fgvsp.br>:  

:KDW�LV�/DZ�&ULWLTXH"�,PPDQHQW�&ULWLTXH�DQG�
3URMHFWV�RI�-XULGLILFDWLRQ�

To criticize institutions without proposing alternatives may favor the appropriation of 
critique by both, social agents interested in promoting self-regulation without social 
accountability and authoritarian political forces interested in weaken Democracy. This 
appropriation can menace the Rule of Law as it may increase the opacity of Law to 
social aims and stimulate social agents to formulate their demands outside the 
boundaries of the Rule of Law. This paper proposes a model of critique that does 
avoid these inconvenient. It classifies Law critique in two models. One is the abstract 
one and criticizes Law in the name of interests and values situated outside Law. The 
other is the immanent one, first formulated by Franz Neumann (1900-1954), and 
criticizes Law in the name of alternative institutional designs (projects of 
juridification), which constitute and embody social values and interests. The abstract 
critique is merely negative. It is not preoccupied with the inner rationale of Law, only 
with the final results achieved by it. Its main intent is not to build and reform 
institutions. The immanent critique is both negative and positive. Its objective is to 
translate the results of a negative critique to the language of Law and to propose 
alternative institutional designs to regulate the several social facts. It is not only 
preoccupied to identify the interests and values that lie behind Law, but also to 
construct and propose alternative ways to construct the relation between Law and 
Society. 

(PSRZHULQJ�'HPRFUDWLF�6W\OHG�&RQVWLWXWLRQV��������
Paper Session 

(Session Organizer) Vittorio Olgiati, (Chair) Sandra Segaram Paramalingam 

When a constitution is necessary ? What really gives constitutional courts legitimacy and 
authority ? What sort of social needs and demands generate constitution-making processes ? 
How can one measure the success of a constitutional forms ? These basic theoretical and 
practical questions are addressed from different country-specific viewpoints. 
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Topics: CONSTITUTIONAL LAW & CONSTITUTIONALISM 

3DUWLFLSDQWV�
1. $OLFH�5LVWURSK (University of Utah) <ristropha@law.utah.edu>:  

&RQVWLWXWLRQDO�$QWKURSRPRUSKLVP�
Accounts of political power are often based on political anthropomorphism: the state 
is analogized to an individual human being. For example, anthropomorphic accounts 
of the state have long been invoked to justify the power to punish as a form of self-
defense. This essay examines anthropomorphic accounts of the state in U.S. 
constitutional law, with specific focus on accounts of "state action" and state intention 
or state purposes. Though the doctrinal analysis focuses on American constitutional 
law, the essay offers a reconceptualization of the state with implications far beyond 
U.S. borders. Appeals to bodily metaphors obscure the unique character of a modern 
state in ways deleterious to both domestic and international law. 

2. 6DEULQD�/��3LQQHOO (University of California, Santa Barbara) 
<lynepinnell@earthlink.net>:  

)RUPDWLRQ�YV��$FWLRQ��:KDW�(PSRZHUV�
&RQVWLWXWLRQDO�&RXUWV�LQ�1HZ�'HPRFUDFLHV"�

A debate exists as to what really gives constitutional courts legitimacy and authority in 
new democracies. Is it the initial formation (judge selection, structure, powers) of the 
courts, or the actions of these courts after they are formed in terms of what cases are 
heard, their decisions, and the interactions of these courts with other areas of the state? 
This paper will focus on three countries (Hungary, South Africa, and the Russian 
Federation) to consider this question, and their relationships with the institutions at the 
center as well as regions and local government. While formation had a definite effect 
on all the courts of these three countries, it is clear that the later actions of these courts, 
particularly in the cases of South Africa and Russia, changed the real authority of 
these institutions. 

3. &ODUD�0DUVDQ (European University Institute) <clara.marsan@eui.eu>:  

'HOLPLWLQJ�WKH�'HPRV�WKDW�8QGHUSLQV�
&RQWHPSRUDU\�&RQVWLWXWLRQDO�3ROLWLHV�

The success of the constitutional form among the contemporary design of States, and 
even of some supra or infra State entities, is likely to be attributed to what can be 
identified as the meta-people element embedded in the constitutional form. For a 
meta-people element within a constitutional system we do not refer to what benefits 
the people through the enactment of constitutionalism (e.g. fundamental rights, 
distribution of power to avoid tyranny, etc.), but to the fact that in a constitutional 
form the paradox of the authority and the recipient of the legal order is resolved in 
favour of the people. Thus, constitutionalism presupposes that the people will be the 
everlasting power holder and designer of the system. Yet, the success of the 
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constitutional form does not imply the adoption of this meta-people element, as we 
can see by the heterogeneity of constitutions, where many cases could be discussed as 
whether they are underpinned by the people or not (e.g. the Iraqi constitution from 
2005). This success might be attributed to the fact that constitutions have become 
slogans, meaning that the formal adoption of a constitutional form has been used to 
validate regimes where the meta-people element is conspicuous by its absence. With 
this paper I intend to identify, first, the elements that at the time of Globalisation 
promote constitutionalism as a slogan rather than as a people-based polity, and, 
second, the mechanisms available to promote the second type of constitutionalism. 
The analysis will unfold by particularly looking at how the demos of the constitutional 
polity can be delimited and empowered. 

4. 7ROD�$PRGX (LSE School of Economics & the Law Commission) 
<t.amodu@lse.ac.uk>:  

/DZ�5HIRUP�DV�D�5HJXODWRU\�3URFHVV�
Whilst law is a facet of regulation its link to securing specific regulatory ideals is 
rarely explicitly stated. This is particularly so in the process of law reform. The 
potential for legal principle to have regulatory effects is apparent particularly within 
the public law domain. This can give rise to tensions at the intersection between law 
and policy. Traditionally the project of law reform has been viewed differently from 
that of regulatory reform. Some of the criticisms associated with the quest for better 
regulation have not been applied to law reform notwithstanding that both seek to 
improve social conditions and the effectiveness of those existing mechanisms that 
often implicate both legal and regulatory concerns. Yet law reform has the potential to 
lead to the creation of complex institutional forms that can have burdensome 
regulatory effects. Essentially law has been privileged from much of the adverse 
critique that is directed currently towards regulatory practices. Recent statutory 
revisions arguably bring closer the alignment between law and regulation. Using the 
case study of a specific law reform project this paper will interrogate the mediation of 
regulation through the project of law reform. 

5. 0HKPHW�)HY]L�%LOJLQ (Sakarya University) <mfbilgin@gmail.com>:  

1HFHVVLW\�RI�&RQVWLWXWLRQV�
When a constitution is necessary? The issue of the necessity of a constitution presents 
interesting theoretical and practical challenges. Every new constitution is pre-
eminently a political act and comes with a barrage of political, ideological, and legal 
imperatives. Moreover, as Jon Elster conceded, the circumstances that generate the 
constitution-making processes generally work against good constitution-making. In 
my analysis, employing Bruce Ackerman’s notion of constitutional moments and 
politics, I concentrate more on the social and political configuration of needs and 
demands that necessitate a new ground of consensus. Constitutions denote new social 
and political beginnings that are marked with a new consensus in the political and 
moral domains. In addition, constitutions are among the most efficient and effective 
means of rebuilding, reconstructing, and recreating new political identities and 
building links between past and present. They may prove to have an integrative effect 
in the sense that they embody social value systems and aspirations. My analysis 
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presents a comparative perspective drawing on comparative constitutionalism, 
constitutional engineering, constitutional ethnography, and constitutional politics 

5HFKW�XQG�*HVFKOHFKW�
)HDWXUHG�6HVVLRQ��*HQGHU��9LROHQFH��DQG�+XPDQ�5LJKWV��������
Roundtable 

(Session Organizer) Lisa Frohmann, (Chair) Konstanze Plett, (Participant) Elizabeth 
Schneider, (Participant) Pratiksha Baxi, (Participant) Gabriela Mischkowski, (Participant) 
Rhonda Copelon 

The ICTY and ICTR, in their landmark decisions, recognized, for the first time, that rape and 
sexual violence are in them themselves crimes against humanity and instruments of genocide. 
Nevertheless, sexual violence and humiliation are common acts in war. The Universal 
Declaration of Human Rights states individuals have the right to life, liberty and security of 
person (art. 3), it prohibits slavery and servitude (art 4) torture or cruel, inhuman or degrading 
treatment or punishment (art 5). Yet systematic rape and genocide continue in Dalfur and 
elsewhere, there is growing evidence of the connection between participating in war and acts 
of domestic violence at home, and aid workers report women are given a choice of trading 
food for sex or starving. This session will focus on the relationship between gender and war. 
It will explore sexual violence as a weapon of war and genocide, the use of sexual slavery as a 
tool of war, the use of gender violence in military training and the relationship between war 
and gender based violence at home. It will also examine responses to these human rights 
violations through international courts and reconciliation procedures in post-war areas ,as well 
as methods for address the psychological trauma that results from this violence. 

Topics: GENDER AND SEXUALITY HUMAN RIGHTS 

%DUULHUV�WR�*HQGHU�&RQFHSWV�7UDYHOLQJ�LQ�WKH�*OREDO�:RUOG��������
Paper Session 

(Session Organizer) Konstanze Plett, (Chair/Discussant) Eileen McDonagh 

Topics: GENDER AND SEXUALITY RIGHTS AND IDENTITIES 

3DUWLFLSDQWV�
1. 0DQ�&KXQJ�&KLX (James Cook University):  

(QJHQGHULQJ�3RVWFRORQLDO�+RQJ�.RQJ�+DQ�&KLQHVH�6RFLR�/HJDO�
3KLORVRSK\�
In Hong Kong, even though the Bill of Rights Ordinance (the localized version of 
ICCPR), Sex Discrimination Ordinance and a series of legal reforms were enacted and 
introduced respectively in 1991 and 1994, sexuality / gender discrimination in legal 
discourse still persists; for example: Han-Chinese customary law which only 
recognizes the male’s right to build small house in New Territories remains an 
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exception under Sex Discrimination Ordinance; the oppression against sex workers is 
not yet recognized; the age of consent in the case vaginal penetration (age 16) is lower 
than that of anal sex (age 21); the government insists on not tabling the anti-sexual-
orientation discrimination bill; the right to same sex marriage / partnership is absent 
from any political agenda?etc. Some politicians argue that discrimination is inherent in 
Han-Chinese culture, which is impossible to be understood from the White-West 
perspective of sexuality / gender equality. In the paper, I would adopt a postcolonial 
perspective in examining the above arguments and point out that not only a ’pure’ 
version of culture does not exist, but (indigenous) culture should always be 
meticulously and critically represented in order to reproduce ’justice’. I therefore 
attempt to investigate the following questions which are vital to the development of 
localized sexuality / gender justice system in Hong Kong: (1) When postmodernism 
puts so much emphasis on the particularity of discourses, what is / are the difference(s) 
between postmodernism developed in White-West context and postmodernism 
developed in Hong Kong, a former British colony and a predominately Han-Chinese 
society, and how does such background influence the reconstruction of local 
sex(uality)/gender studies and related legal reform? (2) Can postmodernism and 
psychoanalysis be adopted to destablize the re-formation mechanism of subjectivity in 
Han-Chinese culture - Confucianism, Daoism and Buddhism? (3) How could the 
theory of (sex(uality)/gender) justice be accommodated in the interaction between 
culture and the context of Postcolonialism? And how could the theory of justice be 
localized and engaged with the conventional culture of righteousness (yi) in Han-
Chinese context? (4) As illustrated by Chinese language, humanity also means sex, 
sexuality and gender, how does the traditional concept of humanity, after interacting 
with White-West socio-legal culture, reproduce an indigenous politics of sex(uality) / 
gender? And (5) In 21st century, is the traditional Han-Chinese perspective on law and 
sex(uality)/gender still relevant to Hong Kong culture? Why and How? 

2. $GDUVK�5DPDQXMDQ (National Law University, Jodhpur):  

(TXDO��5LWHV���%ULQJLQJ�+RPRVH[XDOLW\�2XW�RI�WKH�&ORVHW�
One of the more controversial debates in the West over the last few decades has been 
the debate over "LBGT Rights" - the rights of Lesbian/Bisexual/Gay/Transgender 
people to recognition and non-discrimination in matters of sexual orientation, marriage 
and consequential rights. Although the debate could not be said to have exhausted 
itself, the publicity afforded to it has polarized entire nations, including their judicial 
and legislative bodies, resulting in stalemates and status-quoist positions, as well as 
progressive judicial decisions and reformative legislations that have been accepted, 
criticized, welcomed and ignored all at once. Due to the force of social and sexual 
taboos in India, the same could not be said in the Indian context, although the debate 
has, of late, managed to make its way into the arena of the mass media as well as the 
judiciary, challenging India’s Victorian era anti-sodomy law, s.377 of the Indian Penal 
Code (IPC), which forbids all manner of "[voluntary] carnal intercourse against the 
order of nature with any man, woman or animal", interpreted to mean all manner of 
non penile-vaginal sexual intercourse. This prohibition and the socio-sexual taboos 
cast a negative shadow from the perspective of Same-Sex marriages. This paper 
attempts to analyze the legal ramifications of introducing the LBGT debate to the 
Indian context in light of India’s Constitutional responsibilities and international 
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obligations. In light of the same, this paper argues for the amendment of the IPC and 
India’s secular marriage law so as to secure equal rights for the LBGT community. 

3. 1JDPERXN�9LWDOLV (Central European University, Budapest):  

5LWXDO��%RGLO\�9LROHQFH��DQG�WKH�3URGXFWLRQ�RI�6RFLROHJDO�5HVLVWDQFH�
LQ�6RXWKZHVW�&DPHURRQ�
While there is a dearth of research on female circumcision, the role of law as a vector 
of social change has been hailed by various scholars. However, few writers have 
meaningfully considered the interplay between the institutionalisation of criminal 
sanctions against this violent ritual and bodily practice and how it can instead backlash 
thereby producing socio-legal resistance in the process. On the basis of nine months of 
a multiple method ethnographic encounter among Ejagham tribes in Southwest 
Cameroon, I argue that a conglomerate of statecentric and others socio-cultural factors 
embedded in both the language of the anti-female circumcision advocacy campaigns 
and in the social structure of the community have instead connived to fuel resistance 
to the ritual practices. I will further demonstrate how the national legal vacuum within 
which these procedures take place despite some positive strides has subsequently 
disempowered both local community activists and leaders alike. And how this has led 
to a "stalemate" marked by simultaneous acceptance and contestation of the anti-
female circumcision campaign messages and to difficulties in the evaluation of 
success among stakeholders. 

/DZ�DQG�*HQGHUHG�/DERU��������
Paper Session 

(Session Organizer) Robin Stryker, (Chair/Discussant) Susanne Burri 

This session examines diverse intersections of law and gender, from how law genders 
household labor, to whether and how it structures and protects paid labor in domestic service 
markets, to labor law’s impact on "work-life" balance, and the difference between global and 
national law "on the books" and law "in action" as these diminish or enhance workplace 
collection action, anti-discrimination and anti-harassment rights in jobs and industries 
disproportionately occupied by women. The locus of empirical studies includes Sweden, Sri-
Lanka, Japan and the European Community, with multiple levels of legal governance a 
common theme throughout multiple papers. 

Topics: LABOR GENDER AND SEXUALITY 

3DUWLFLSDQWV�
1. 2GXZDUH�%ULGJHW (University of Benin):  

*HQGHU�,QHTXDOLW\�LQ�'RPHVWLF�:RUNHUV�LQ�1LJHULD�
There are historical and socio-cultural explanations for the ways in which gender, 
roles and values has evolved over time in Nigeria. For instance, in many African 
countries the social status of a woman is often linked to their education, husband’s 
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status, age, affluence and tribe as well as other social and cultural factors within the 
society in many cases etc. Whereas in the Western World the socio-status is mainly 
linked in many cases to the individual’s education, employment, and marital status, as 
well as their neighbourhood of residence. The aim of the present contribution is to 
explore gender inequality resulting from discriminatory practices within the male 
dominated culture in Nigeria. The data for this research is based o 40 domestic 
workers with reference to gender specific division of labour that were interviewed in 
order to shed light on their experiences working as a domestic workers for the past 
eight years serving their masters. This comprises of 15 males and 25 females that have 
served their master within Benin metropolis. Ages ranges from 15 to 25 mostly from 
Eastern and Northern part of the country. The finding reveals numerous aspect of 
discrimination on gender terms in relation to work and free time granted to the 
domestic workers 

2. &KDQGLPD�3HUHUD (University of Bremen):  

,/2�6WDQGDUGV��*HQGHU��DQG�*OREDOL]DWLRQ�LQ�WKH�
)LHOG�RI�7H[WLOH�,QGXVWU\�LQ�6UL�/DQND�

Sri Lanka is a country with a thousand years of history regarding textile industry (TI). 
In 1977 Sri Lanka liberalized economic policies to attract foreign investments in order 
to develop infrastructure, solve un-employment crisis and face globalization. Investors 
invested their capital with cheap labor and incentives to minimize the production cost 
but disregarded their social responsibilities. The majority workers who are engaged in 
TI are women as well as semi skilled due to the un-employment crisis and economic 
pressure. Even though Sri Lanka has signed around 40 International Labor Law 
Conventions, labor law violation in TI is a critical issue especially in free trade zones 
(FTZ). Sri Lanka has adopted the Dispute Settlement Act of 1950 and the Trade 
Unions Ordinance No. 14 of 1935 in order to guarantee the rights of freedom of 
associations and collective bargaining. In reality, employees are prevented from 
formation of trade unions and restricted from participation in trade union activities. 
Board of Investment Guidelines of Sri Lanka influence foreign and domestic textile 
industry employers to violate labor laws against workers. Especially female workers 
are restricted to complain against workplace discrimination, sexual harassment and 
unfair labor practices to the judiciary. FTZ women workers are demanded to sacrifice 
their legal rights and social benefits in order to save their job. Therefore, this paper 
will discuss how far labor law violations adversely affect the ILO standards and why 
the existing labor laws are non-effective to guarantee ILO standards and social 
benefits especially to woman workers. 

3. &DWKDULQD�&DOOHPDQ (Umeå University):  

'RPHVWLF�6HUYLFHV�LQ�6ZHGHQ�LQ�/LJKW�RI�WKH�
(QODUJHPHQW�RI�WKH�(8�

Catharina Calleman Department of Law University of Umeå SE- 901 87 UMEÅ 
SWEDEN Catharina.calleman@jus.umu.se DOMESTIC SERVICES IN SWEDEN IN 
THE LIGHT OF THE ENLARGEMENT OF THE EU, This project deals with the 
legal regulation of paid domestic work in private households. It concerns both the 
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labour market for domestic work and working and employment conditions in such 
work. A comparison is made between the regulation of work performed in the 
employer’s household with the regulation of other kinds of work (e.g. employment 
protection, working time, working environment, inspection, sanctions) and the 
motives for the differences are explored. The public/private divide is essential in the 
investigation. The project also considers changes in the labour market for domestic 
work with the enlargement of the EU and the development of employment agencies on 
the Internet. The enlargement of the EU has caused discussions in Sweden about the 
worsening of employment conditions in certain branches, for example within the 
strongly male dominated construction industry. Discussions have however far less 
considered employment and working conditions in domestic work and similar 
services, where women dominate strongly. This project explores the special rules 
applying to employment agencies and work permits for domestic work and the 
influence of these rules on employment and working conditions in domestic work. The 
regulation of domestic work reflects the power relationship between employers and 
employees, between women and men and between different nationalities and ethnic 
groups. At the same time it confirms that power and status. The difference in 
recognition and compensation is mirrored in the labour legislation. 

4. (XJHQLD�&DUDFFLROR�GL�7RUHOOD (University of Leicester):  

7KH���VW�&HQWXU\�'DG��7KH�,PSDFW�RI�)DPLO\�
)ULHQGO\�3ROLF\�DQG�/HJLVODWLRQ�RQ�)DWKHUV�

Family friendly working policies and legislation are increasingly on the agenda of 
many European Governments. They imply, inter alia, a re-conceptualisation of how 
the relationship between parents and children are perceived and structured. The 
involvement of fathers is central to such re-conceptualisation. To exclude fathers from 
the debate at best assumes that they are not interested in their young families and at 
worst it ignores the impact on mothers’ double role. The aim of this paper is to analyse 
the impact of the family friendly policies and rights on fathers in Europe. It submits 
that bringing fathers directly into the discussion prima facie, changes the terms of the 
discussion on issues related to parenting. Until recently, in fact, caring for young 
children was regarded almost exclusively as a women’s issue. Yet, have these rights 
been successful in challenging the traditional approach towards parenting and to 
promote fathers’ involvement in the care of young children? This paper concludes that, 
regrettably at the time of writing, both the relevant policies and legislative instruments 
have failed to capitalise on their potential. Family friendly rights, in particular those 
addressed to fathers, fail to address the traditional parents/children relationship; they 
also remain largely redundant, leaving many parents wondering what their relevance 
is. 

5. 0DFKLNR�2VDZD (Japan Women’s University):  

/DERU�/DZ�&KDQJH��)HPDOH�(PSOR\PHQW�3DWWHUQV��
DQG�:RUN�/LIH�%DODQFH�LQ�-DSDQ�

Since the early 1990s there has been a dramatic shift in Japanese employment. This 
paper focuses on the shift from stable full time jobs to insecure non-standard jobs that 
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has been facilitated by significant changes in labor laws. Over the past fifteen years 
non-standard work contracts have proliferated from 10% to 30% of the workforce. 
Women are concentrated in the less secure, non-standard work track. This trend has 
been driven by employers’ desire to cut labor costs and adjust to stiffer global 
competition without abandoning commitments to the aging, largely male, core full-
time workforce. The concentration of women workers in non-standard work also 
reflects the need by working mothers for flexible employment conditions to care for 
children and aging parents. Japanese firms have not adopted flexible employment 
systems for full time workers, meaning that women in Japan face a stark choice 
between pursuing a career or giving that up to raise a family. Japan faces an imminent 
labor shortage as the baby boomer generation retires between 2007-2009, involving 
some 6.8 million workers. Addressing this shortage requires firms to more fully 
integrate women workers into the workforce. Promoting work life balance 
employment policies will enable women to pursue careers and raise children, lower 
the wage gap and increase the birthrate. 

:RPHQ�LQ�7LPHV�RI�3HDFH�DQG�:DU��������
Paper Session 

(Session Organizer) Jutta Stender-Vorwachs 

Panel: Women in times of peace and war. Focussing on specific topics that concern women in 
times of peace and war we plan to discuss interesting developments in law and society. The 
panel consisting of four scholars is planning to address certain detailed topics. Gender and law 
intersect in various ways enabling or hindering the advancement of women. Law may be able 
to accommodate different developments in the relationship between men and women taking 
into account the different realms of lives in a society based on the dichotomy of the sexes. 
Hence, law may also be able to enforce the dichotomy between the sexes by ignoring female 
experiences or providing a frame of legal discrimination of women. Firstly, we plan to focus 
on women and labour highlighting several current statues in German labour law leading to or 
enforcing the dichotomy between men and women. Also, we plan to discuss development of 
personality rights as the coverage on women in the mass media tends sharply to differ from 
the coverage on men therefore leading to different - that is, gender-based - inflictions on 
personality rights. Thirdly, we plan to present scientific results on the role of women in 
science and education. As affirmative action rules in Germany have been firmly established 
since the eighties we plan to examine their current validity. Fourthly, we are presenting a 
discussion paper on women in times of war. This paper will focus on international 
developments. Female combatants are often operating in a legal no-mans-land. The legal 
situation of female combatants needs to be clarified as currently more and more armed 
conflicts are flickering up throughout the world. 

Topics: SOCIO-LEGAL STUDIES MEDIA AND LAW 

3DUWLFLSDQWV�
1. /DUV�.QRUU (University of Hanover):  
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:RPHQ�LQ�5HVHDUFK�DQG�(GXFDWLRQ�
As the labour market in general, the education and research sector is segregated by 
gender: Despite all legal efforts to evict gender-based discrimination, women are still 
underrepresented in the field of research and higher education. Interestingly, this 
underrepresentation does not result from direct legal discrimination but rather seems to 
have structural causes. The German governments at all levels have set up a legal 
framework for the public sector that includes the principle of gender mainstreaming 
and a system of quotas in order to tackle gender-based discrimination in the field of 
research and education. This paper aims to review and discuss in how far actual 
discrimination of women in terms of labour opportunities in the educational sector can 
be overcome by granting them legal privileges such as special quotas. 

2. 1DWDOLD�7KHLVVHQ (University of Hanover):  

:RPHQ��0DVV�0HGLD��DQG�3HUVRQDOLW\�5LJKWV�
The coverage on women in the mass media thends sharply to differ form the coverage 
on men therefore leading to different - that is gender - based - inflictions on 
personality rights. This paper plans to identify the specific gender - based coverage 
and the resulting violations of the personality rights. Furthermore the paper likes to 
discuss the legal consequences of the gender-based coverage citing important German 
and international legal court decisions. 

3. +DQLIH�%DVWDOLF (University of Hanover):  

:RPHQ�LQ�7LPHV�RI�:DU�
This paper will focus on women in times of war. It is widely assumed that women are 
not active participants in armed hostilities. Nevertheless, in reality women are active 
combatants. Therefore female combatants are often operating in a legal no-mans-land. 
This paper aims to clarify the legal situation of female combatants as currently more 
and more armed conflicts are flickering up throughout the world. 

*HQGHU�DQG�-XGJLQJ��,���*HQGHU��5HSUHVHQWDWLRQ��DQG�-XGLFLDO�6HOHFWLRQ��
&ULWHULD��3URFHVVHV�DQG�3UDFWLFHV��������
Paper Session 

(Session Organizer) Sally Jane Kenney, (Discussant) Judith Resnik, (Chair) Ivana Bacik 

Should courts be representative? Of the population of women? Or of women in the legal 
profession? Those focused on integrating women in political institutions have largely ignored 
courts. What judicial selection systems produce the most diverse bench? What changes in 
judicial selection should feminists advocate? How have feminists been able to increase the 
number of women judges? 

Topics: GENDER AND SEXUALITY JUDGES AND JUDGING 
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3DUWLFLSDQWV�
1. .DWH�-DQH�0DOOHVRQ (University of London):  

5HWKLQNLQJ�WKH�0HULW�3ULQFLSOH�LQ�-XGLFLDO�6HOHFWLRQ�
Against the background of the continuing lack of diversity in the make-up of the 
judiciary in England and Wales, this paper explores the reasons behind the consistent 
rejection of affirmative action policies in relation to the judicial appointments process. 
it examines the relationship between affirmative actiion and the merit principle in this 
context and argues that the belief that the two are inherently in tension rests on 
implicit assumptions about both which are open to question. 

2. 6DOO\�-DQH�.HQQH\ (University of Minnesota):  

)HPRFUDWV�DQG�-XGLFLDO�6HOHFWLRQ��,QVLGHUV�
:RUNLQJ�:LWKLQ�IRU�0RUH�:RPHQ�-XGJHV�

When we try to explain differences in the number of women judges across 
jurisdictions, we often consider the relevant pool. How many women are in the legal 
profession? How many have the requisite judicial qualifications, whether years of 
service, prominence in the profession, or partisan political connections? Political 
scientists have extensively studied whether one method of selection rather than 
another yields more women judges, finding that method of selection does little to 
explain variation. We know that individuals, governors, presidents, Lord Chancellors, 
or even merit selection committees vary enormously in the priority they give to a 
diverse and representative bench. In this paper, I examine one particular kind of 
femocrat, that is, a feminist working within a state bureaucracy. Feminists have long 
known that a powerful feminist movement has little policy impact without allies and 
partners within government, be they elected officials, civil servants, or political staff. 
Moreover, those who study policy implementation have long known that it is 
insufficient to merely enact a policy if those who implement the policy do not share 
the vision or commitment of those who proposed the policy. I examine the case of the 
Carter and Clinton Administrations, both of which appointed large percentages of 
women judges, to highlight the role of "outsiders within"-feminists within the 
administration who made the goal of more women on the bench a reality. If we want 
to understand variation in numbers of women judges, we must consider this more 
individual and idiosyncratic factor as well as structural variables such as eligible pool, 
method of selection, commitment of dominant party, and strength of feminist 
movement. 

3. -HQQLIHU�-DQH�.RVKDQ (University of Calgary):  

7KH�:RPHQ
V�&RXUW�RI�&DQDGD��$Q�([SHULPHQW�LQ�
)HPLQLVW�-XGJLQJ�

Feminist scholars and activists in Canada have become increasingly critical of the 
equality rights jurisprudence of the Supreme Court of Canada and lower courts. In 
recent years, the courts have shown excessive deference to the legislatures, 
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particularly in the area of social and economic rights. In 2004 a group of legal 
scholars, lawyers and activists created a project called the "Women’s Court of 
Canada", where judgments of the Supreme Court of Canada are being re-written from 
a feminist perspective. The first group of "decisions" is scheduled for publication in 
the spring of 2007. This presentation will describe the history, context and challenges 
of the project, focusing on the presenter’s co-authorship of a decision in the case of 
Newfoundland (Treasury Board) v. Newfoundland Association of Public Employees, 
a pay equity case. 

4. 0DUJDUHW�-DQH�:LOOLDPV (Goucher College):  

:RPHQ
V�5HSUHVHQWDWLRQ�RQ�+LJK�&RXUWV�LQ�2(&'�
&RXQWULHV�

Recent scholarship increasingly considers the representation of women in cross-
national legislatures, often examining how the characteristics of the countries in a 
particular region affect the representation of women in these elected bodies (see, for 
example, Caul 2001; Matland and Montgomery 2003; Salmond 2006). While the 
greatest amount of attention is paid to the legislatures, even the executive branches are 
beginning to receive consideration (Escobar-Lemon and Taylor-Robinson 2005). No 
studies have examined the representation of women on the high courts in a cross-
national context. The absence of literature on this institution of government leaves our 
understanding of women’s representation incomplete. At the very least these 
appointive positions are filled through a different mechanism for selection than 
legislatures, and the differences in these selection systems can affect the number of 
women serving on the courts. The number of women on these courts not only can 
affect their jurisprudence, but it can also influence the public’s perception of the 
institution (Linehan 2001; Kenney 2002; Phillips 1995; Pitkin 1972; Schubert 1987). 
To fill the void in the literature I examine the number of women currently serving on 
various high courts in OECD countries. I find a significant amount of variation both 
within and between countries, suggesting that the process by which judges are selected 
as well as the type of high court influence the number of women serving. Additionally 
I consider the extent to which quota laws within the country affect the representation 
of women on these courts. 

'LVFRXUVHV�RI�:RPHQ�DQG�WKH�/DZ�LQ�D�*OREDO�&RQWH[W��������
Paper Session 

(Session Organizer) Pam Stumpo 

This panel will explore how discourses about women and other marginalized groups shape 
and are shaped by the law in a comparative context. It will touch on the role of the media and 
activisits in this process and the effects of these discourses. 

Topics: LANGUAGE AND DISCOURSE GENDER AND SEXUALITY 

3DUWLFLSDQWV�
1. 3DP�6WXPSR (University of Washington):  
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'LVFRXUVHV�RQ�&LWL]HQVKLS�DQG�*HQGHU��/HJDO�
&KDQJHV�LQ�(J\SW��6DXGL�$UDELD��.XZDLW��DQG�
-RUGDQ�

While "citizenship" seems to be an unchanging concept, the questions of who is a 
citizen and what rights different categories of citizens possess have been hotly 
contested in recent years. My paper focuses on the battles that have raged over the 
seemingly innocuous questions of whether children of mixed marriages become 
citizens and gain full citizenship rights and whether dual nationals should be granted 
full citizenship rights. Using Egypt as my main case study, I will examine why the 
People’s Assembly amended the nationality law to allow children born to Egyptian 
mothers and foreign fathers to receive citizenship in 2004. Children of Egyptian 
fathers and foreign mothers had always had access to citizenship rights. Why after 
thirty years is the state granting rights to a new category of people? At the same time 
the Court maintains a number of restrictions on dual nationals and even forced several 
members of the People’s Assembly to give up their seats in Parliament because they 
held more than one passport in 2001. I will also discuss concurrent changes in 
citizenship laws in Jordan, Kuwait and Saudi Arabia. Many of these changes allow 
women to pass citizenship on to their children. Why has the discourse surrounding 
who is included in the polity and granted citizenship rights been changing throughout 
the Middle East at this particular time? 

2. /LVD�+RUDQ (University of Washington):  

$�)HPLQLVW�$SSUDLVDO�RI�3ROLWLFDO�&ULPLQDOLW\�LQ�WKH�
&RQWH[W�RI�$SRVWDV\�&DVHV�LQ�WKH�0LGGOH�(DVW�

"Beyond God the Father, Revisited: A Feminist Appraisal of Political Criminality in 
the Context of Apostasy Cases in the Middle East" is a theoretical piece that 
investigates apostasy cases in the Middle East (some cases directed at Arab feminist 
women, others at progressive intellectuals generally) and analyzes the legal 
mechanisms by which ’enemies ’ are created, through the adherence to orthodox 
interpretations of religious texts and doctrine, in an effort to silence political dissent. 
From a feminist perspective, it investigates how the institution of marriage is itself 
contested and implicated in this process, and draws comparisons to U.S. legal-
historical experience. 

6H[�:RUN��6H[XDO�2IIHQFHV��DQG�2IILFLDO�,GHDV�RI�*HQGHU��������
Paper Session 

(Chair/Discussant) Heather Douglas, (Session Organizer) Konstanze Plett 

Topics: GENDER AND SEXUALITY POLICING, SECURITY & GOVERNANCE 

3DUWLFLSDQWV�
1. &KDUOHV�$GHNR\D (University of Ghent):  
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(YROYLQJ�,QQRYDWLYH�DQG�(IIHFWLYH�5HVSRQVH�WR�WKH�
6FRXUJH�RI�5DSH�DV�D�)RUP�RI�6H[XDO�9LROHQFH�
DJDLQVW�:RPHQ�LQ�1LJHULD�

Rape as a form of sexual violence against women is an ever-increasing phenomenon in 
Nigeria, especially by law enforcement agents in situations of civil disturbances, inter-
communal and inter-religious conflicts, and worse still, in Police custody. In spite of 
the international instruments on the elimination of all forms of violence against 
women, which was ratified by the government of Nigeria, the lack of commitment on 
the part of government to deal decisively with this sordid crime grossly undermines 
the notion of humanity, justice and good governance. This paper examines the degrees 
of the sexual violence of rape being perpetrated against women in Nigeria, its rights 
implications, as well as its horrific effects on the health, physical and psychological 
well-being of victims. It also addresses the many factors responsible for non-report of 
this violence by victims, the inherent weakness and inadequacy of law to effectively 
deal with this scourge in order to deter perpetrators and prospective ones, and protect 
victims. The paper argues in an analytical manner for innovative legal, policy and 
institutional reforms, towards prevention, expression of solidarity and rehabilitation of 
victims, so as to deal with the problem in a holistic way, if law is to effectively meet 
the needs of society in the 21st Century. 

2. 6XVDQQH�&KRL (Chinese University of Hong Kong):  

&ULPLQDOLVDWLRQ�RU�3UHYHQWLRQ"�6H[�:RUN�DQG�+,9�
3UHYHQWLRQ�:RUN�LQ�&KLQD�

In 2003 it was estimated that the number of female sex workers (FSWs) in China 
exceeded ten million. The sexually transmitted infection (STI)/HIV risk facing FSWs 
in China is of particular concern to researchers because of the high prevalence of STI 
and the lack of condom use among this population. Prostitution is an offence against 
public order in China and is regulated by administrative law. Venues for commercial 
sex are closed down by police raids in periodic "strike-hard" anti-prostitution 
campaigns. The Administrative Punishment Act, which is the responsibility of the 
Public Security Bureau, provides for administrative detention of sellers and purchasers 
of sexual services for up to 15 days, a fine, or detention for up to four years in re-
education-through-labour centres. Based on field visits to 171 entertainment venues, 
in-depth interviews with 47 female sex workers, and a survey of 200 sex workers in 
south western China, this paper discusses the implications of the legal treatment of 
prostitution on the daily operations of FSWs and HIV prevention work in China. 

3. 5HHP�0RKDPHG (American University in Cairo):  

5DSH�DQG�*HQGHU�,GHRORJ\�LQ�(J\SW�
Egypt is predominantly a traditional society, where women are usually stereotyped as 
sex objects. That ideology influences the legal system, so that even law reform is not 
enough to ensure justice. This paper will primarily discuss rape laws in Egypt in that 
respect. Up until 1999, rape offenders were offered freedom if they married their 
victims. However, Egyptian president Mubarak issued a decree ending that law. Rape 
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now is considered a serious offense and could be punished by three years up to 
lifetime in prison with Hard Labor, and a possibility of the death penalty. What are the 
implications of that change on crime rate and punishment? The paper will address this 
question focusing on the recent incident of "gang rape" that took place in Cairo, where 
thousands of men blatantly and publicly attacked women in the streets after watching a 
famous belly dancer performing publicly. The government accused the belly dancer of 
public "incitement". In fact, the attacks happened for two days, the police didn’t 
protect the women and the state did not take any action to criminalize the offenders. 
There is a clear conflict between traditional gender ideologies and law, where the 
former necessarily limits the latter. 

4. 7UDFH\�6XPPHUILHOG (University of Western Australia):  

7KH�5HJXODWLRQ�RI�6H[�:RUN��(YDOXDWLQJ�/LFHQVLQJ�
0RGHOV�LQ�$XVWUDOLD�

The issue of how to best regulate the sex industry, if at all, is a constant throughout 
history and across jurisdictions. In the 1990s, a number of Australian states and 
territories each introduced a licensing system in respect to various aspects of the sex 
industry. In contrast a criminal model remains in Western Australia and Tasmania. 
This paper compares the various models of regulation, from criminalisation to 
licensing, in light of the Australian experience. There have been criticisms that a 
poorly regulated industry leaves workers open to human rights and occupational 
health and safety violations, as well as enabling public and private sector corruption to 
thrive. Whilst favouring the licensing approach, we note a distinction between what 
we term a ’social control model’ and a ’pure licensing model’. We argue that, in 
principle, although licensing has the capacity to most effectively regulate the sex 
industry, this is undermined if the model maintains features that indicate a negative 
moral stance towards sex work. 

*HQGHU�DQG�/DZ��,���)HPLQLVP��/DZ��DQG�)DPLOLHV��������
Paper Session 

(Session Organizer) Rosemary Hunter, (Discussant) Mary Jane Mossman, (Chair) Gillian 
Calder 

This session is organised by the Working Group on Gender and Law under the theme of 
’Feminism and the Production of Knowledge’. The papers in this session analyse the 
construction of legal knowledge about family members - mothers, fathers and children - from 
a feminist perspective, and consider the extent to which feminist knowledge and critiques 
have influenced legal knowledge about families, or are able to do so, in the areas of criminal 
law, family law and children’s rights. 

Topics: GENDER AND SEXUALITY FAMILY 

3DUWLFLSDQWV�
1. (OLVDEHWK�+RO]OHLWKQHU (University of Vienna):  
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&RQVWUXFWLRQV�RI�$XWRQRP\��3DUHQWV��&KLOGUHQ��
DQG�)RUFHG�0DUULDJH�

Forced marriage has become one of the most prominent issues in the discourse on 
"tradition-based violence" against women and girl-children. Referring to "harmful 
traditional practices", feminist authors such as the late Susan Moller Okin have 
warned that multiculturalist policies may endanger the fragile status of women as 
equal and implicitly legitimize violence against and the subordination of female 
members of cultural(ized) minority groups. The aim of this presentation is to analyse 
the debate by focusing on the constructions of families and family members, their 
rights and relations in recent theoretical analyses and policy proposals. The basis for 
this endeavour will be a concept of equality, which is founded on a principle of 
(sexual) autonomy. Autonomy is defined via its conditions, such as an adequate range 
of options and the (relative) absence of force and manipulation. The concept will be 
applied not only to the issue of forced marriage, which has to be defined in relation to 
various facets of arranged marriage. Moreover, the concept of marriage as such will 
have to be scrutinized as a cultural construction that is situated squarely on the 
interface of private and public interests and where the (gendered and heterosexist) 
norms of living as a "couple" are being negotiated. This strategy of culturalizing the 
mainstream shall help to transcend a simplistic opposition of culture and autonomy in 
(feminist) critiques of multiculturalism and to adequately theorize gender equality at 
the intersection of several vectors of power, such as age, ethnicity, or nationality. 

2. )LRQD�5DLWW (University of Dundee):  

)LOOLQJ�WKH�9DFXXP��6WUDWHJLHV�RI�6SHHFK�DQG�
6LOHQFH�

Feminism has a long and honourable tradition as the template for the transition from 
lived experience to theoretical knowledge to epistemological influence. Experiences 
specific to women in many areas, including abortion, domestic abuse and sexual 
violence, hold the potential for knowledge (re)production across so many other 
sectors. Wherever feminists place themselves on that spectrum we are likely to be 
driven by a powerful sense of wanting to "make a difference". In the context of new 
phenomena, the relative absence of feminist voices can create a vacuum that is readily 
filled by discourses alien to feminist principles. This has been evident recently in the 
manner in which the fathers’ rights movement co-opted the discourses of children’s 
rights for their own objectives. This paper addresses that issue, and specifically asks, 
in the context of children’s rights, "What happens if feminism does not seek to inform 
theoretical knowledge or to influence epistemology in relation to such a new 
phenomenon?" 

3. 6XVDQ�%R\G (University of British Columbia):  
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$EVHQW�9RLFHV"�)HPLQLVW�.QRZOHGJH�DQG�&KLOG�
&XVWRG\�'HFLVLRQV�,QYROYLQJ�5DFH��&ODVV��DQG�
*HQGHU�

This paper examines the challenges faced by feminists who seek to intervene in 
complex family law cases involving the intersections of race, gender, class, and family 
status. It takes as its focus a Supreme Court of Canada decision on custody of a mixed 
race child (Van de Perre v. Edwards). This case required consideration of the relative 
weight to be accorded to race and racism, caregiving, material well-being, and family 
form in the life of a racialized child. The paper first reviews the evidence that was led 
in the lower courts, drawing on the trial transcripts. It then considers to what extent 
feminist knowledge about child custody law played a role in the case. Finally, it 
imagines what a clearly feminist approach to the case would have looked like, for 
instance, had a feminist group intervened in the case at the appellate level with a 
mandate to take seriously the questions of race, gender, class, and family status. 

4. (PPD�&XQOLIIH (University of British Columbia):  

*HWWLQJ�$ZD\�:LWK�0XUGHU"�0RWKHUV��0XUGHU��
DQG�WKH�0HGLD�

In recent years, a shift has occurred in the criminal justice response to infant death. 
Mothers in Australia and Canada are increasingly likely to be charged with murder 
after a suspicious death - a trend that seems in contradiction with developments in this 
field in England. Newspaper accounts form a primary source of the knowledge that 
most people possess about the criminal justice system and especially about specific 
criminal cases. In this paper, I compare the newspaper reports about the murder trials 
of mothers with the transcripts of those trials. These newspaper accounts provide some 
insight into the ways in which infant death and maternal responsibility are being 
(re)constructed within Canadian and Australian public discourse as moral issues that 
fit legitimately within the purview of the criminal justice system. I consider the extent 
to which feminist critiques of the neo-liberal tendency to over-criminalisation and of 
the increasingly punitive normative conceptions of mothering in contemporary 
western society have the potential to counter this reconstruction of moral 
responsibility. 

:DU��3XEOLF�9LROHQFH�DJDLQVW�:RPHQ��DQG�:KDW�&DQ�%H�'RQH�$ERXW�,W�
�������
Paper Session 

(Chair/Discussant) Margaret Denike, (Session Organizer) Konstanze Plett 

Topics: GENDER AND SEXUALITY WAR AND LAW 

3DUWLFLSDQWV�
1. .DWKU\Q�$EUDPV (University of California, Berkeley):  
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*HQGHU�DQG�&LWL]HQVKLS�LQ�&RQWHPSRUDU\�86�
$QWLZDU�0RYHPHQWV�

Engagement in protest is a moment at which participants make distinctive claims to 
citizenship and the attention of their government. Women have historically made such 
claims in gendered, and often unitary, ways. This paper will ask whether and how this 
process of asserting citizenship, and demanding attention and redress from 
government, has changed for women, at a time when understandings of gender and its 
meaning(s) for citizenship are increasingly complex. It will examine three 
contemporary anti-war protest movements comprised of or led by women: Cindy 
Sheehan’s Gold-Star Families for Piece, Code Pink, and Women in Black. It will ask 
how the women involved in these movements assert claims to citizenship and how 
their understandings of gender help to construct such claims. 

2. (OLVDEHWWD�%HUWROLQR (University of London):  

%H\RQG�WKH�*HQGHU�'LYLGH�LQ�WKH�+XPDQ�5LJKWV�
DQG�9LROHQFH�'LVFRXUVH�

In the first part, the paper will focus on an analysis of the way in which international 
human rights law addresses abuse and violence against women. Instruments such as 
the Convention Against Torture and Other Cruel, Inhuman, Degrading Treatment or 
Punishment, the Convention on the Elimination of All Forms of Discrimination 
Against Women, its General Recommendation n.19 on Violence Against Women and 
the Beijing Platform for Action will be investigated through a critique of liberalism. In 
particular, the focal point of the critique will be the neutrality of the individual and the 
public/private divide. In the second part, the paper will show how international human 
rights law sits on a paradoxical theoretical position which requires women to 
emancipate themselves from violence and abuses by processes of accomodation to 
neutrality, the public sphere and the autonomy and independence of the individual. In 
my conclusion, I will argue that the current ontological perspective of human rights 
international law alone cannot be sufficient to protect women against violence and 
abuse as it remains thought within a neutral and masculine point of view. It is 
necessary to make international human rights law to cooperate with educational and 
theoretical perspectives based on more friendly ontologies. That is, ontologies which 
emphasise traits of our human condition of singularity, relationality, vulnerability and 
dependence and that result friendly to women and indeed people in general. 

3. .DWKDULQD�%UDLJ (Humboldt University Berlin):  

&RPSHQVDWLRQ�IRU�9LFWLPV�RI�6H[XDO�9LROHQFH�
'XULQJ�$UPHG�&RQIOLFWV�

I would like to present a paper about the treatment of cases of sexual violence 
especially rape accusations before two International Tribunals the International 
Tribunal for Rwanda and the Special Court for Sierra Leone and their treatment of 
witnesses and victims. Comparatively I want to look at the new challenges and 
possibilities of the International Criminal Court in regards to sexual violence cases and 
the participation of victims in the trials. The ICC has accepted jurisdiction over armed 
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conflicts of three countries where sexual violent acts have been committed on a 
massive scale forming a main part of the conflict strategy. I also would like to address 
the difficult question of recompensation for victims, presenting the actual practice in 
international law, faced problems and new ideas, especially the feminist point of view. 
The basic rule that every wrong in international law requires compensation has not 
been put into practice in many cases of sexual violence. Many NGO´s have presented 
very well researched reports about sexual violence in armed conflicts and there is a 
growing awareness in international courts for prosecution of perpetrators of acts of 
sexual violence but the reparative part of post-conflict justice still lacks sufficient 
attention. Still many women have been left alone with the effects of sexual violence. 
The focus of my paper lies in the question of compensation/ redress for victims. 

4. $QQ-DQHWWH�5RVJD (University of Colorado, Boulder):  

3HDFHNHHSLQJ�DQG�WKH�*HQGHU�RI�6HFXULW\�
This paper analyzes how "gender mainstreaming" has appeared in United Nations' 
security sector reform and transitional justice initiatives in the period since 2000, 
when two signal events in UN peacekeeping history occurred: the release of the 
"Brahimi Panel Report" that issued sweeping criticisms of all aspects of peacekeeping 
operations; and the unanimous adoption of Security Council Resolution 1325 on 
Women, Peace and Security, which mandates the inclusion of women and "a gender 
perspective" in all aspects of UN peacekeeping, and peace-building activities. It does 
so through a close reading of the Secretary General's 2004 report Threats, Challenges 
and Change, a document that comprehensively reviews the UN's standing on security-
related issues and provides recommendations for the future. In juxtaposition to this 
textual analysis, the paper recounts ethnographic and investigative data from a study 
of one specific UN peacekeeping mission - the police reform project of the mission in 
Bosnia-Herzegovina. As part of this mission, the UN was responsible for vetting 
Bosnian police officers for fitness to serve. Five years after the mission ended, 
approximately 200 officers the UN found unsuitable for law enforcement careers are 
still contesting their dismissals. This paper argues that in addition to complex issues of 
state sovereignty raised by the manner in which the UN carried out its mission, there 
were specifically gendered versions of security informing some of its decisions to bar 
certain officers from serving, and very differently gendered ideas of security 
informing Bosnian police and public resistance to some of the UN decisions. 

*HQGHU�DQG�-XGJLQJ��,,���:RPHQ�-XGJHV�)HPLQLVW�-XGJHV��'LIIHUHQW�
9RLFHV"��������
Paper Session 

(Session Organizer) Sally Jane Kenney, (Chair) Gisela Shaw 

Carol Gilligan's In a Different Voice has shaped scholarship on gender and judging. Do 
women and men approach issues of justice with different moral sensibilities? How have 
cultural understandings of women's difference, such as their alleged greater emotionality, 
affected the prospects of women judges? Should we move beyond the question of whether 
women judge differently than men and develop a theory of what constitutes a feminist judge? 
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Topics: GENDER AND SEXUALITY JUDGES AND JUDGING 

3DUWLFLSDQWV�
1. 5RVHPDU\�-DQH�+XQWHU (University of Kent):  

:KDW��RU�:KR��LV�D�)HPLQLVW�-XGJH"�
Rather than addressing the descriptive question of whether women judges make a 
difference, this paper asks the normative question of how feminists want women (or at 
least feminist) judges to make a difference. The appointment of women judges has 
achieved some of the (more liberal) goals of those arguing for greater diversity among 
the judiciary (e.g. greater representativeness, visible diversity) but not necessarily 
others (e.g. the infusion of different perspectives, the transformation of the judicial 
role). This has led some feminists to argue that we should focus our energies not on 
the appointment of women judges, but on the appointment of feminist judges. But 
what is the normative content of this call? How should feminists in positions of power 
act power-fully? The paper seeks to tease out feminist expectations about how 
women/feminist judges ought to behave, both on and off the bench, and to draw 
parallels with the expectations applied to women politicians, femocrats, and academic 
leaders. 

2. 8OULNH�-DQH�6FKXOW] (FernUniversität Hagen):  

'R�:RPHQ�-XGJH�%HWWHU"�
The legal profession was one of the traditionally male dominated professions: Women 
gained access very late, only about a hundred years ago. Male gatekeepers watched the 
doors to the profession jealously. One of the arguments used to keep women out had 
been that women were - due to their female character, implying emotionality and 
(resulting from it: moodiness) unable to judge objectively, particularly over men. 
Meanwhile in most Western countries half or even more of law students are female 
and the participation in all fields of legal occupation is rising constantly. The question 
is whether this growing participation of women has changed judicial decision making 
according to the historical assumptions? Do women indeed judge differently or do 
they even judge better? This latter conclusion would be in line with positions of 
gender difference cherished by parts of the second women´s movement especially in 
the eighties. On the other hand it has to be taken into account that obviously no open 
complaints on women judges and their professional competence have been reported. 
In my paper I will look deeper into theoretical assumptions of gender difference and 
compare them to empirical results presented in contributions to a big international 
comparative project on women in the legal profession and what I found in my own 
research in Germany. Comp. Schultz, Ulrike and Gisela Shaw: Women in the World´s 
Legal Professions. Oxford: Hart 2003) 

3. 5HYLWDO�-DQH�/XGHZLJ (University of St. Gallen):  
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*HQGHU�%LDV�LQ�WKH�-XULGLFDO�'HFLVLRQ�0DNLQJ�
3URFHVV��5HDO�/LIH�0RUDO�'LOHPPDV�RI�)HPDOH�DQG�
0DOH�-XGJHV�

Judges frequently experience moral dilemmas. An important question in this context is 
whether gender-specific differences impact on the perception of moral dilemmas. In 
other words, is Gilligan’s thesis of the female care-orientation and the male justice-
orientation ap-plicable for moral dilemmas of judges? The present study which has 
received support by the Swiss National Science foundation has addressed these issues. 
In the first stage, 31 inter-views with male and female judges have been performed 
and the transcribed texts have been analyzed following the approach of the Grounded 
Theory. In the second phase of this study, 125 female and 248 male judges have 
answered to a questionaire that has been designed to assess the perception of juridical 
moral dilemmas. The qualitative analysis revealed four ma-jor types of moral 
dilemmas which are experienced frequently by judges: (1) loyality to the law versus 
personal values; (2) both counterparties are in right; (3) penalty dilemmas; (4) law 
versus justice. The quantitative part of this study showed that both male and female 
judges experience these moral dilemmas in equal frequency. Nevertheless, the two 
groups have developed different coping strategies in their dealing with juridical moral 
dilemmas. From these results, it can be concluded that the encounter with real-life 
moral dilemmas by female versus male judges is not driven by a female care-
orientation or a male justice-orientation, respectively. 

4. 5HEHFFD�-DQH�-RKQVRQ (University of Victoria):  

$V�D�0DWWHU�RI�)DFW�����5HFRXQWLQJ��WKH�)DFWV��LQ�
-XGLFLDO�'LVVHQW�

In this paper, building on earlier work which suggested correlations between gender 
and dissent in the Supreme Court of Canada, we turn our attention to the texts in 
which dissent is captured. Our focus here is on language. In this piece of our ongoing 
project, we focus on competing versions of ’the facts’ as articulated in majority and 
dissenting judicial decisions. Here, we compare and consider differing accounts of 
facts across 4 different topics of law (banking, companies, family law, criminal law). 
We have chosen topics with high, high/average, low/average, and low rates of dissent. 
We have also chosen topics not necessarily presumed to implicate gendered 
understandings of law or judgement. 

/DZ��/HJDO�1HWZRUNV��DQG�%XUHDXFUDFLHV��������
Paper Session 

(Session Organizer) Charles Epp 

This panel brings together scholars from England, Scotland, Ireland, and the U.S. engaged in 
major research projects on the intersection among courts, law, legal networks, and public 
bureaucracies. Collectively, the projects represent a significant step beyond the now-
moribund "judicial impact" literature of an earlier generation. Each grapples with the 
apparently growing legalization of bureaucratic processes and assesses its reach and current 
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limits. Each, moreover, develops new conceptualizations of the processes by which law and 
bureaucracy interact. Some of the projects emphasize bureaucratic cultures and managerial 
processes; others examine the specific legal tools used by courts to intervene in bureaucratic 
decision-making; others focus on the interaction among partisan coalitions, legal networks 
(among them networks of policy entrepreneurs and lawyers) and bureaucratic actors. The 
proposed panel will provide the occasion for a comparison of major research findings from 
each project and for a significant conversation among alternative perspectives. 

Topics: REGULATION LEGAL MOBILIZATION 

3DUWLFLSDQWV�
1. &KDUOHV�(SS (University of Kansas):  

7KH�3ROLFH�0LVFRQGXFW�/LWLJDWLRQ�1HWZRUN�LQ�WKH�
8�6��DQG�,WV�,PSDFW�RQ�3ROLFLQJ�

In this paper, I analyze the development in the U.S. of a network of lawyers and 
advocacy organizations supporting lawsuits over police misconduct. Although the 
origins of police misconduct litigation in the U.S. can be traced to the early decades of 
the 20th century, organized networks among police misconduct litigators began to 
grow only with the efforts of the NAACP-LDF in the 1940s, remained relatively 
moribund through the1960s, and then grew exponentially after the early 1970s. The 
paper documents the development of such networks and analyzes the conditions for 
their significant growth in the 1970s and 1980s. Finally, the paper discusses the 
impact of these networks and the liability threats generated by them on police policy 
and administrative processes. 

2. 6WHYHQ�7HOHV (Yale University):  

6RFLDO�0RYHPHQW�,QVXUJHQF\�LQ�WKH�)HGHUDO�
%XUHDXFUDF\��7KH�&DVH�RI�WKH�5HDJDQ�-XVWLFH�
'HSDUWPHQW�

Rising social movements seeking sweeping legal change face two fundamental 
challenges. First, they must attract popular support--the strongest such mechanism is 
becoming incorporated into a majority party coalition. Second, they must translate 
electoral power into governing authority. This paper looks at this second stage, by 
examining the Reagan-era Department of Justice. Political scientists have become 
especially interested in the role of the Executive and Legislative branches in the 
process of constitutonal change, and especially in conflict between the courts and the 
other branches. Constitutional conflict plays out inside these branches, as well as 
between them, and this can be especially true in periods of constitutional flux. In the 
Reagan years, conservatives had captured the presidency, but were constantly worried 
about whether they had genuinely caputured the executive branch as a whole, 
concerned as they were that it was dominated by remnants of the regime they sought 
to displace, or by Republicans who "lacked true faith." This paper will examine how 
Reagan DOJ officials (and others in the administration who supported them) sought 
to: satisfy their social movement supporters out of government; establish control over 
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the DOJ bureaucracy; translate somewhat unfocused movement commitments into 
policy; conduct long-term planning for the movement and; do so while governing in a 
manner that did not damage the president they served. The bulk of the paper will be 
based on DOJ and White House Documents, supplemented with in-depth interviews of 
the major participants. 

3. 7RP�%XUNH (Wellesley College):  

+RZ�2UJDQL]DWLRQV�7UDQVODWH�5LJKWV�,QWR�3UDFWLFHV�
How do "laws on the books" get translated into organizational rights practices? 
Research on this question typically relies on survey responses or small-n case studies. 
Our paper, how organizations implement--or fail to implement--the Americans with 
Disabilities Act’s access provisions, combines interviews with inspections of facilities. 
By combining interview and inspection data, the paper seeks to overcome the difficult 
issue of measuring what organizations actually do to advance the underlying goals of 
the law as opposed to what they say they do. The result, we believe, is a more 
nuanced, textured picture of rights practices at the local level. 

4. 6LPRQ�+DOOLGD\ (University of Strathclyde):  

/LDELOLW\�DV�5HJXODWLRQ�
This paper is a prelude to the undertaking of empirical work on systems of ’legal 
liability as a form of regulation’ in Scotland and Ireland. It offers a theoretical analysis 
of the role of liability in regulating public administration. This reconceptualisation of 
liability offers a vision of law as part of a wider system for the regulation and 
accountability of public service providers, and offers a means to better communicate 
between the disciplines of law and public administration. The paper seeks first to offer 
an expanded definition of liability, focusing on a range of accountability mechanisms 
which operate in relation to public authorities. The paper then moves on to explore 
questions regarding the effects of liability regimes on public service providers. We 
argue that answers to questions of impact must be sought relationally - how well do 
the demands of one liability regime compete with the others. Relative strength will be 
determined by the extent of sanctions attached to a regime - political, financial and 
legal. Equally, it will be affected by matters internal to the public authority such as 
levels of knowledge concerning liability and levels of legal conscientiousness or 
commitment to legality. The paper concludes with an evaluation of the normative 
implications of dependence on the often sporadic interventions of liability regimes as 
one dimension of the contemporary regulatory state. 

5. 0DXULFH�6XQNLQ (University of Essex):  

5HVHDUFKLQJ�WKH�,PSDFW�RI�-XGLFLDO�5HYLHZ�RQ�WKH�
4XDOLW\�RI�/RFDO�$XWKRULW\�6HUYLFHV�LQ�(QJODQG�DQG�
:DOHV�

A cross disciplinary team at Essex are currently undertaking a major ESRC funded 
project investigating the relationships between public law litigation and the quality of 
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servcies provided by local government in England & Wales. The study is both 
quantitative and qualitative in approach. A major quantiative component of the work 
involves mapping the incidence of litigation against local authorities over the period 
2000-2005 and analysing correlations between the incidence of challenge and a range 
of quality indicators and demographic factors. The paper will report on these findings. 
The principal qualitative aspect of the work involves comparing a sample of regularly 
challenged authorities and rarely challenged, but otherwise similar, authorities. The 
field work for this aspect of the research is about to commence and the paper will also 
report on the progress of this aspect of the research. 

*HQGHU�DQG�-XGJLQJ��,,,���*HQGHU��2WKHUQHVV��DQG�%LDV�LQ�-XGJLQJ��������
Paper Session 

(Session Organizer) Sally Jane Kenney, (Chair) Dermot Feenan, (Discussant) Marianne 
Githens 

Feminists have increasingly focused on the intersectionality of oppression, combining a 
gender analysis with a critique focusing on race, class, sexuality, or other axes of exclusion 
and marginality. Many have critiqued the white, male, heteronormative quality of the 
judiciary and perhaps the inevitable role of law and legal decisionmaking in "othering"-
creating, legitimating, and exacerbating categories of difference. How does a feminist analysis 
of the importance of location in judgment move beyond the nomenclature of bias and 
objectivity? How have women, minority men, and other "others," been the object of 
challenges to their objectivity? Has there been a backlash to feminist attempts to diversify the 
bench and judging itself? 

Topics: GENDER AND SEXUALITY JUDGES AND JUDGING 

3DUWLFLSDQWV�
1. 5HJ�-DQH�*UD\FDU (University of Sydney) <graycar@law.usyd.edu.au>:  

*HQGHU�5DFH�%LDV�DQG�3HUVSHFWLYH�25�+RZ�
2WKHUQHVV�&RORXUV�<RXU�-XGJPHQW�

This discussion considers assumptions about judges and judging and suggests that 
despite what is sometimes perceived as increasing diversity on the bench and in the 
legal profession, outsider decision makers’ membership of the jurisprudential 
community is still marked by ’otherness’. The argument draws upon my ongoing 
interest in the law’s concern with the concepts of "objectivity", "neutrality" and 
"perspective". I argue that the legal system is inherently suspicious of ’otherness’ and 
most specifically so when "others" occupy positions of ’judgement’. The consequence 
is to render decisions made by ’otherised’ judges liable to attack for bias in a way that 
decisions made by insiders simply are not. The argument is illustrated by a review of a 
number of challenges made on the ground of ’bias’/recusal motions to judges whose 
failure to match the white Anglo heteronormative standard of ’the judge’ is seen as a 
limit on their ability to be ’impartial’. The examples used range across many 
jurisdictions. In Australia, these include the local courts, the Family Court, and the 
Federal Court, amongst others. In addition, there are examples from Human Rights 
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tribunals in Australia and Canada, various US and Canadian decisions involving 
racialised judges, and a challenge to the impartiality of a decision of the International 
Criminal Tribunal for the former Yugoslavia. 

2. /XFLQGD�-DQH�9DQGHUYRUW (University of Saskatchewan) <vandervort@usask.ca>:  

-XGLFLDO�%LDV��6H[��*HQGHU��5DFH��DQG�&ODVV�RQ�WKH�
&DQDGLDQ�3UDLULHV��$�&DVH�6WXG\�

This paper examines the legal issues and trial, re-trial, and appeal proceedings in the 
case of three Caucasian men, all in their twenties, accused of the sexual assault of a 
twelve year Aboriginal girl in rural Saskatchewan. The objective of the case study is to 
provide an empirical assessment of the strengths, limitations, and over-all efficacy of 
the approach I proposed ("Judicial Impartiality, Bias, and the Engendered Decision-
Maker," Baltimore, 2006) to curtail the effects of judicial bias on adjudication. Public 
opinion in the community in which the case arose reflects strident racism and 
misogyny in the local public consciousness. Examination and comparison of the 
multiple legal proceedings in this case, dealing with a common set of events and 
presided over at various stages by female as well as male judges, provides an 
opportunity to assess the influence and impact of discriminatory attitudes and beliefs 
on the handling of the case and to gauge the efficacy of a strategic use of legal 
definitions and distinctions to curtail the legal effects of bias. The decisions made by 
judges, prosecutors, defense counsel, police, and persons testifying as expert 
witnesses, are subject to influence by the attitudes and beliefs present in their cultural 
environments. This study suggests that decision-making protocols to assist judges and 
other legal professionals---of any gender, race, culture, or religion---to avoid bias and 
partiality in decision-making, would be feasible and effective. 

3. $QLWD�-DQH�%RFNHU (Radboud University Nijmegen) <a.bocker@jur.ru.nl>:  

1HZFRPHUV�LQ�WKH�-XGLFLDU\��(WKQLF�'LYHUVLW\�
DPRQJ�-XGJHV�LQ�2OG�DQG�1HZ�&RXQWULHV�RI�
,PPLJUDWLRQ�

This paper compares the ’ethnic’ diversity of the judiciary in six countries: the United 
States, Canada, England, France, Germany, and the Netherlands. It focuses on the 
following questions: 1) to what extent are immigrant or ethnic minorities represented 
in the judiciary; 2) to what extent is the ethnic diversity of the judiciary an issue of 
concern or debate; 3) what are facilitating, what are obstructing factors for the entry of 
’newcomers’ to the judiciary; 4) to what extent do factors which have been described 
for female lawyers also play a role in the entry of minorities to the judiciary? The 
analysis will focus on three groups of factors: facilitating and obstructing factors at the 
demand side (selection procedures for the judiciary), factors at the supply side (e.g., 
career ambitions of lawyers with a minority background), and factors in the wider 
context (e.g., the educational level of the minority ethnic population and the 
selectiveness of the educational system). 
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,QWHUVH[��$�&KDOOHQJH�WR�7UDGLWLRQDO�9LHZV�RQ�*HQGHU��������
Paper Session 

(Session Organizer) Konstanze Plett, (Chair/Discussant) Michelle Cottier 

Feminism (feminist legal and other scholarship) has severely called the traditional knowledge 
about sex and gender into question. This contributed to the (re)emergance of human beings to 
whom the categorizing of sex and gender along a strictly binary line means violence because 
their sex markers give no simple answers. The fate of these people during the last decades was 
to be put into a Procrustian bed and "made fit" to become either an unambiguous female or an 
unambiguous male through surgery and hormone treatment. The treatment usually begins 
already during infancy, thus preventing the development of a sexual identity in accordance 
with the body the intersexed were born with. Persons who underwent such surgery and other 
medical treatment as children could speak about it only as adults if and when they had had an 
opportunity to learn that they are not the only ones with a special sexual body that was 
beyond the imagination of their parents and neighbors. Many of them now claim their special 
gender and sexual identity accordingly. The panel will, from an interdisciplinary perspective, 
explore why the mere existence of intersexed persons was - and is - so unsettling that their 
treatment went unobserved by a public discussion of the ethics of this treatment for many 
decades, drawing on medical history, law, ethnology/anthropology, and gender studies. It will 
also consider the human rights so that the intersexed are not excluded and be given the respect 
due to all human beings. 

Topics: GENDER AND SEXUALITY RIGHTS AND IDENTITIES 

3DUWLFLSDQWV�
1. 8OULNH�.O|SSHO (Institut für Geschichte der Medizin, Charité Berlin) 

<ulrike.kloeppel@charite.de>:  

:KR�+DV�WKH�5LJKW�WR�&KDQJH�*HQGHU�6WDWXV"�
'UDZLQJ�%RXQGDULHV�EHWZHHQ�,QWHU��DQG�
7UDQVVH[XDOLW\�

In post-war West Germany a judicial and medical debate evolved concerning the right 
to change the gender status assigned at birth. Cases like the actor "Peter Sch.", whose 
marriage was annulled in 1956 by the Westberlin Senator of the Interior, because his 
official male gender status was contested, were in the forefront of the debate: If he had 
to be regarded as "intersexual", as the first medical opinion had asserted, he could 
have kept his status. But the administration insisted on a further opinion that declared 
"Peter Sch." to be a biologically "normal" woman, who had undergone a breast 
amputation. Nevertheless, the physicians requested no change of gender status: They 
declared the actor to be a "transvestite", who had always been convinced of being a 
male. Frictions between the medical and the judicial views led to a debate about the 
boundaries between and the hierarchical order of inter- and transsexuality, "nature" 
and "artefact", "body" and "soul" - rules, that still determine today's practice. 

2. ,VDEHO�0LNR�,VR (University of Lucerne) <Isabelmiko.Iso@unilu.ch>:  
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7KH�0DNLQJ�RI��,QWHUVH[XDO��%RGLHV�DV�D�6LGH�
(IIHFW�RI�&DVWUDWLRQ�DQG�6WHULOLVDWLRQ�LQ�3V\FKLDWU\�

Isabel Miko Iso, M.A. In my contribution, I will discuss the history of psychiatry in 
Switzerland around 1900, focussing on laws and practices with regard to gender 
confusion and sex transformation. These will be analysed and explained with 
reference to medical concepts of normality, health, gender, reproduction and within 
the broader context of body politics and eugenics. I will focus on sterilisation and 
castration surgery in a psychiatric context. At the beginning of the 20th century, such 
surgery were intended in part to prevent particular adults from having children (for 
eugenic reasons) and to ’cure’ what was perceived as psychological disorder. More 
concretely, this meant that the operation was to ’help’ patients in developing behaviour 
that conformed to classical gender roles and ’adequate’ sexual roles and desires. When 
such surgery concepts were put in practice, there was, at times, a contrary effect. 
Because of the binary gender concepts, people were imagined as man or women, 
nothing in between. However, after some castration operations in psychiatry, signs of 
’hybridity’ were found: patients suddenly became male and female at the same time. 
There were, for instance, men who started to menstruate like women. Unintentionally, 
doctors created ?intersexual’, or sexually ambiguous, people. Operations with such 
amazing results took place in Switzerland, the first European country with a 
sterilisation law at the canton Waadt. The ’Gesetz zur Unfruchtbarmachung geistig 
Minderwertiger’ was in use from 1929 to 1985. 

3. .RQVWDQ]H�3OHWW (University of Bremen) <plett@uni-bremen.de>:  

:KDW�&RXOG�,QWHUVH[HG�3HUVRQV�*HW�2XW�IURP�WKH�
1HZO\�$FNQRZOHGJHG�5LJKW�WR�2QH
V�6H[XDO�
,GHQWLW\"�

The medical treatment of intersexed infants as it has become the standard practice 
since the late 1950s raises many legal questions. The informed consent required for 
any medical treatment cannot be given by the patients themselves (infants) but is given 
by those who have custody. Yet the custodians (usually the parents) may have an 
interest in the treatment that is not in accord with the best interest of the child, since 
western societies do not regard a sex that is not either male or female, and hence the 
parents may all too easily give their consent to a sex assignment through surgery. The 
paper explores which human rights of intersexed persons (minors and adults) are at 
stake when they are pressed to either male or female albeit their body speaks a 
different language. 

/RYH�LQ�WKH�3XEOLF�6SKHUH��������
Paper Session 

(Discussant) Nina Pillard, (Session Organizer) Anne Dailey 

This session will explore the complex and often vexed relationship between love and the 
public sphere of law. The papers are united by an interest in love as a concept and a force that 
presses upon and dislocates classic conceptions of liberalism, liberal legal subjectivity, and 
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liber politics. What kind of liberalisms can be conjured up wiht love in mind? How does 
thinking about the ways love inflects the realms of the political, psychological, theoretical, 
and juridical bring to light both its productive capacities and its regulatory tendencies? Our 
individual papers thematize the role of love in political life and in producing citizens, the 
relationship of love to liberal freedom, and love’s encodings in legal language. What role does 
mother love play in shaping the debate over women’s equality in the public spheres of work 
and politics? How does the liberal ideal of individual freedom account for the irrational realm 
of love and desire? How does law encode the possessiveness of sexual passion in marriage in 
nomalizing ways? Is love a necessary precondition for citizenship? 

Topics: POPULAR CULTURE AND LAW FAMILY 

3DUWLFLSDQWV�
1. 1RPL�6WRO]HQEHUJ (University of Southern California) <nstolzen@law.usc.edu>:  

/LEHUDOLVP�LQ�D�5RPDQWLF�6WDWH�
The core principles of liberalism -- freedom of religion, freedom of choice and 
freedom of contract, freedom of speech, freedom of belief -- developed at a time and 
in a historical context in which it was widely accepted that (a) virtue involved the 
subordination of the appetites to reason, and (b) the competent rights-bearing 
individual was one who exhibited this virtue of reason. What happens to liberalism 
when this moral psychology is no longer universally accepted -- when this psychology 
is contested and largely displaced by new conceptions of psychology and morality? 
This paper explores what happens when the fundamental principles of liberalism are 
applied to domains of human activity where reason neither does reign supreme, nor is 
it it expected to reign supreme. It investigates the practical and conceptual difficulties 
encountered by courts, theorists, and ordinary people when liberal ideals of personal 
freedom are applied to domains of activity where, according to prevailing conceptions 
of human psychology and morality, reason is not expected to dominate our "irrational" 
nature, i.e., our emotions, our appetites, our drives. The paper considers the challenges 
of adapting a virtue-based/reason-based conception of liberalism to a world in which 
the old assumptions about the nature and preeminence of virtue and reason no long 
hold, and in which the expression of the irrational side of human nature -- the 
passions, drives, appetites, desire -- is actually valorized. It does so by looking at the 
application of liberal principles to the domains of faith and love and the corresponding 
legal fields of religion and family law. I consider the laws regulating religion, love, 
sexuality, and marriage in the broader context of the culture of modernity which 
valorizes the expression of basic drives and desires, with war and the market singled 
out as two other fields of human activity where th e reason-based paradigm of virtue 
does not, and is not expected to, hold. The conflicts and contradictions of liberalism in 
love, liberalism on faith, and liberalism at war are all best understood in terms of the 
tension-laden synthesis between Enlightenment and romantic ideals, a synthesis that 
political theorists like Nancy Rosenblum and Don Herzog, and legal theorists like 
Anne Dailey and David Rabban have begun to investigate. This paper seeks to make a 
further contribution to the study of the fusion of liberalism and romanticism and its 
impact on law and culture. 

2. 0DUWKD�0HUULOO�8PSKUH\ (Amherst College) <mmumphrey@amherst.edu>:  
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%ORRG�$OFKHP\��3DVVLRQ��3RVVHVVLRQ��DQG�WKH�
%LRSROLWLFV�RI�0DUULDJH�

Love constitutes a peculiarly modern basis for marriage, and placing the sentimental 
nuclear family at its heart emphasizes the softer side of love as marriage’s ground. In 
this paper I would like to explore marriage’s relation to love in extremis, as sexual 
passion and possession, and the history of law’s ironizing of the sexual and biopolitical 
aspects of passion. Using the age-old metaphor of blood to propose new ways of 
articulating certain conditions of inclusion and exclusion from the legal privilege of 
marriage, I’d like to ask: how does law circumspectly code something as ungovernable 
as passion in ways that legitimize and normalize certain relations and not others? If in 
the nineteenth century "hot blood" translated into the legal doctrine of provocation 
such that husbands (and husbands only) could, in some American jurisdictions, kill 
their wives’ lovers with impunity, it also heavily emphasized blood ties as the thread 
binding the procreative family to the realm of the juridical (in the guise of laws 
concerning legitimacy and illegitimacy, adultery, seduction, and rape, to name a few). 
Until early in the 20th century, as a general matter the legal relation of marriage not 
only protected but conflated the passion and the property rights of men. In the 21st 
century, this blood alchemy is masked by a shifting language of love as intimacy, the 
marker of privacy. Yet if male crimes of passion are no longer legally legible as a 
legitimate exercise of marital possessory rights, contemporary political and doctrinal 
debates over gay marriage underscore the law’s fundamental investment in a 
biopolitics of blood as a way to define marriage as "naturally" heterosexual. 

3. 1LQD�3LOODUG (Georgetown University) <pillardn@law.georgetown.edu>:  

0RWKHU�/RYH�LQ�WKH�3XEOLF�6SKHUH�
In this paper, we explore the political and cultural implications of public advocacy by 
mothers. Our critique of the on-line advocacy group Moms Rising seeks to place it in 
a broader context of other political mobilizations by women identifying primarily as 
mothers, such as the Mothers of the Disappeared in Argentina. When political actors 
choose to perform as mothers and claim motherhood as the basis for their action, they 
implicitly invoke the complex emotional appeal of mother love. In law, politics, and 
culture this appeal is decidedly double-edged. The appeal to mother love has the 
unintended consequence of further distancing men from their desire and responsibility 
to parent their children, thereby frustrating the aims of fuller equality between women 
and men. It also has the capacity to appear unthreatening and quaint, or disquieting 
and irrational, with both its domesticated intimacy and passionate excess each in 
different ways seemingly at odds with the legal domain in which the mothers make 
their claims. The terms and the fate of mothers’ political activism tell us much about 
the ways in which mothers claim, hold and contest power, and the challenges of 
effectively mobilizing that power in the public sphere. They also illuminate the 
character of a politics that both exploits and mythologizes some forms of mother love 
while resisting and failing to contain others. 

4. $QQH�'DLOH\ (University of Connecticut) <anne.dailey@law.uconn.edu>:  
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8QFRYHULQJ�/DZ
V�&RJQLWLYH�%LDV�
This paper explores psychoanalytic views on the role of love in the decision-making 
of legal actors. Over the last fifty years, cognitive psychologists have turned their 
attention to studying limitations on individual decision-making relating to information 
processing, unconscious biases, cognitive shortcuts, frameworks, and many others. 
Legal scholars have enthusiastically embraced this research and applied it to a wide 
range of doctrinal areas in an effort to explain how legal actors make decisions in the 
real world. At first glance, cognitive psychology would appear to have something for 
everyone. It appeals to progressives because it provides a critique of the traditional 
rational actor model and, conversely, it appeals to traditionalists because it remains 
loyal to an ideal of rational choice. Yet despite some important affinities, the 
psychological underpinnings of behavioral legal studies is in tension with the core 
principles and goals of progressive legal scholarship as developed over the past fifty 
years. Although it provides a welcome empirical critique of abstract theories of 
rational choice, behavioral legal scholarship rests on a narrow conception of individual 
cognition that does not, standing alone, provide an adequate account of concepts such 
as intent, consent, child socialization and adult autonomy as they operate in law. For 
example, feminist legal scholarship in its various forms draws on a complex matrix of 
psychological ideas about how men and women think and behave that, while rejecting 
Freud’s traditional views about women, nevertheless exhibit a strong affiliation with 
late twentieth century psychoanalytic ideas about human development and flourishing. 
These ideas include the role of early childhood experience, unconscious emotions and 
conflicts, repression, denial, dependency, love and desire in everyday decision-
making. 

5HOLJLRQ�DV�&RQVWUDLQW�DQG�7RRO�IRU�:RPHQ
V�5LJKWV��������
Paper Session 

(Session Organizer) Elizabeth Holzer, (Chair/Discussant) Anu Pylkkänen 

Topics: RELIGION GENDER AND SEXUALITY 

3DUWLFLSDQWV�
1. $OHNVDQGUD�+HUPDQ (University of Warsaw.) <olaherman@tlen.pl>:  

+RO\��0RWKHU��DJDLQVW�+RO\�)DWKHU��+RZ�
3URKLELWLRQ�E\�WKH�/DZ�RI�&DQRQV�+HOSHG�WR�
(VWDEOLVK�WKH�$OWHUQDWLYH�&KXUFK�

The spiritual beginning of Mariavitism is marked by revelations to a nun Franciszka 
.R]áRZVND���������ZKHUHDV�KHU�H[FRPPXQLFDWLRQV�E\�WKH�3RSH��������LV�UHJDUGHG�DV�
the formal milestone of this movement's development. This sanction was to ensure 
obedience of a non-conformist mystic along with her followers. The curse put by Pius 
X resulted in institutionalization of disobedience in the form of alternative church. The 
0DULDYLWH�FKXUFK�LV�D�OHJDO�FRQVHTXHQFH�RI�H[FRPPXQLFDWLRQ��DQG�.R]áRZVND��WKH�ILUVW�
woman cursed by name by Vatican, became the antagonist of Pope's patriarchal rule. 
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Owing to the creation of a separate Church, an internal Mariavite law initially 
constructed as a code of rules of Roman Catholic convent, had to be reformulated. 
Problems connected with quick changes and gaining freedom after having separated 
from the Vatican led to extreme innovations. The contemporary Church’s leader - 
Bishop Jan Kowalski carried out a number of controversial reforms allowing women 
priesthood and bishopric, or marriages of clergy of both sexes. Internal conflicts and 
external charges resulted in splitting of the new Church into two separate movements 
(1935). Supporters of reforms established minority Catholic Mariavite Church as 
opposed to majority Old Catholic Mariavite Church. Contemporarily both Churches - 
subject to my research - comprise approximately 30 thousand followers. Mariavitism, 
the "heretic" movement rooted in Polish tradition, is for me a radical 
institutionalization of Polish folk religion. It’s specific, though, for its strong 
LGHQWLILFDWLRQ�ZLWK�WKH�FXOW�RI�WKH�%OHVVHG�9LUJLQ��DQG�.R]áRZVND��FDOOHG��0RWKHU��E\�
her followers, is a core of group’s identity. 

2. 0DOJRU]DWD�0DOLQVND (University of Warsaw) <gosiamal@yahoo.com>:  

0DUULDJH�&RQWUDFW�DV�DQ�(VVHQFH�RI�0DUULDJH�RI�
1XELDQ�:RPHQ��/DZ�DQG�3UDFWLFH�LQ�%DOODQD�
9LOODJH�

Malgorzata Malinska Institute of Applied Social Studies University of Warsaw, 
Poland Chair of Sociology of Custom & Law Professor Jacek Kurczewski Abstract 
Marriage contract as an essence of marriage of Nubian women. Law and practice in 
Ballana village. Key words: Muslim society, family, gender, marriage, women’s rights. 
Marriage in the Nubian society of Ballana is always arranged. According to the 
classical juristic definition marriage is a kind of contract; it is an essential condition 
for the validity of marriage. There is a tradition among the Nubian people that 
marriage contract is negotiated by the heads of the families. The negotiations of 
contract are considered as the most important elements of setting up the marriage. 
Egyptian law gives to women very important marriage’s rights, which can be included 
to the marriage agreement. For example, the future bride can enclose to the contract - 
right to be the only wife of her husband. According to the Qur’an and Egyptian 
legislation polygyny is the right of men. If a man can provide each of his wives 
equitably, then he can marry up to four wives. Marriage contract is a final agreement 
and here is decided on individual freedom and family obligations both sides. It may be 
the way to limit unequality between men and women. There is a common practice in 
Ballana that women do not conduct their own marriage contracts if they are virgins or 
were previously married. They do not take advantage of women’s rights. This case 
shows extremely strongly that men are treated preferentially there. Why? Do the 
women don’t know their rights? I would like to give the answers in my article. I am 
going to concentrate on the question of women’s rights regarding marriage law, in 
aspects of marriage contract. 

3. 6LREKDQ�0XOODOO\ (University College Cork) <s.mullally@ucc.ie>:  
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)HPLQLVPV��+XPDQ�5LJKWV��DQG�WKH�/LPLWV�RI�
5HOLJLRXV�'LIIHUHQFH��,QWHUQDWLRQDO�+XPDQ�5LJKWV�
%RGLHV��5HFODLPLQJ�8QLYHUVDOLVP"�

Engaging with religious difference: international human rights bodies, reclaiming 
universalism? This paper examines the conflicting rights claims that arise between 
adherents to particular religious beliefs on the one hand and feminism on the other. 
These claims are examined in the context of international human rights law and the 
institutional responses given to apparent conflicts arising. The potential contribution 
of international human rights law to debates on gender equality and multicultural 
citizenship and to the terms of such citizenship will be examined. Particular attention 
will be paid to the work of the CEDAW Committee, and attempts by CEDAW to 
define the limits of religious freedoms and the limits of claims by religious 
collectivities. The paper will argue that feminist responses to multicultural politics 
need to go beyond the current polarisation of debate between proponents of 
multicultural politics on the one hand and feminist activists / theorists on the other. 
The paper will draw on discourse ethics to argue that a reclaiming of universalism and 
of human rights discourse can usefully inform feminist engagement with religious 
difference and with emerging models of multicultural citizenship. 

4. 3DULQDV�3DUKLVL (Goethe University) <parhisi@jur.uni-frankfurt.de>:  

5LJKWV�RI�:RPHQ�LQ�,UDQLDQ�&RQVWLWXWLRQDO�/DZ�
The article intends to provide an overview on Rights of women and there 
characteristic elements in the Iranian constitution with special consideration of both 
the constitutional principles and the government system, including their intrinsic 
antinomies and contradictory factors. The non-admission of women to top positions in 
government is described as substantial deficit which does persist. Finally the intra-
iranian discourse concerning the compatibility of Islam and human rights is addressed. 

*HQGHU�DQG�/DZ��,,,���)HPLQLVP�DQG�WKH�3URGXFWLRQ�RI�/HJDO�.QRZOHGJH�
�������
Paper Session 

(Session Organizer) Rosemary Hunter, (Chair) Claire Young, (Discussant) Sharon Cowan 

This session is organised by the Working Group on Gender and Law under the theme of 
’Feminism and the Production of Knowledge’. The papers in this session critically examine 
the ways in which law remains impervious to feminist understandings and accounts of 
women’s lives. In areas such as legal history and criminal law, women’s experiences, 
perspectives and agency are ignored or denied, which in turn has consequences for women’s 
future legal encounters. The papers consider how feminist epistemology may be incorporated 
into the legal mainstream in order to bring women’s concerns to the fore. 

Topics: GENDER AND SEXUALITY RIGHTS AND IDENTITIES 
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3DUWLFLSDQWV�
1. $QLVVD�/DUGMDQH (MSH/IUE) <lardjane@msh-paris.fr>:  

,Q�WKH�6KDGRZV�RI�/DZ��/LVWHQLQJ�WR�WKH�9RLFH�RI�
:RPHQ�

This paper engages in reflexive criticism of law by arguing for its reformulation. In 
doing so, it seeks to go beyond conventional knowledge of law to open the door into a 
liberatory space, using epistemological analysis (autopoiesis) .and experimentation. I 
propose that Law is constructed on a false representation which is conceptually reified 
and embodied in language within its narrative boundaries. Against the classical ’blind’ 
image of law, I argue that law cannot ignore the voice of women as a new 
Archimedean point. Representation of the voice of women in law might be achieved 
by means of listening, writing and talking about women’s lives, and also by resisting 
the unspoken repetition of conventional legal epistemology. The ultimate question is 
"What possibility exists to escape from the false consciousness of law?" Seeking the 
answer leads to the intuition and invention of a new cultural sensitivity that transcends 
traditional boundaries in order to guarantee feminine inclusion. 

2. +HDWKHU�'RXJODV (University of Queensland) <h.douglas@law.uq.edu.au>:  

5HVSRQVHV�WR�%UHDFKHV�RI�'RPHVWLF�9LROHQFH�2UGHUV�
Feminist scholars have demonstrated how legal interventions in relation to domestic 
violence frequently impose further violence on women as a product of a narrow 
criminal law perspective. Linda Mills argues that legal interventions commonly 
reproduce the emotional abuse initially perpetrated by violent men. She argues that 
such interventions ignore the perspectives of the women the interventions are designed 
to protect and support. This paper draws on a study of court responses to breaches of 
domestic violence protection orders and explores the violence of state intervention in 
this context. The law may provide protection to women in the form of domestic 
violence protection orders and recognise the criminal nature of breaches of such 
orders. However the process involved in demonstrating a criminal breach often 
involves a ruthless contest about the facts and numerous court appearances before 
resolution. Further, breaches often result in no conviction being recorded or in 
trivialising fines. This paper explores how the understandings and concerns of women, 
that are generally ignored by the traditional criminal legal paradigm, may be 
privileged in order to develop non-violent state interventions in this context. 

3. 5RVHPDU\�$XFKPXW\ (University of Westminster) <Auchmur@wmin.ac.uk>:  

6DIH�5HYLVLRQV��/HJDO�+LVWRU\�ZLWKRXW�)HPLQLVP�
This paper examines the ways standard legal texts rewrite feminist history and the 
effect that their ’authoritative’ versions of history have on subsequent generations of 
historians and law students. Focusing for exemplary purposes on women’s property 
rights under English law, it will consider the role of the liberal tradition in law, the 
’Whig’ tale of progress in history, and the need to suppress female agency to sustain 
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patriarchal scholarship. The paper will argue that legal history has been more 
successful than some other historical genres in ignoring feminist contributions because 
of the self-referential nature of legal reasoning, which deters most lawyers from a 
critical examination of the social and political context in which law evolved, and 
because of the carefully cultivated mystique that attaches to law, which deters most 
historians from critical engagement with its arcane workings. The task for feminist 
legal historians is to challenge these ’history without women’ accounts and to get the 
feminist contribution to legal development into the mainstream. 

4. 1RUD�0DUNDUG (Humboldt University) <nora_m@freenet.de>:  

:DU�DQG�*HQGHU��6H[XDO�9LROHQFH�DQG�5HIXJHH�
/DZ�

Globalization and the end of the Cold War have contributed to what some political 
scientists call "new wars". Today’s civil wars are often marked by internationalization, 
a strong economic element, a plethora of non-state actors and, crucially, a sharp rise in 
violence against civilians. Meted out by young or under-age recruits that join armed 
groups for a variety of reasons including abduction, this violence is strongly gendered 
and often sexualized, especially against women. It part of a continuum of violence that 
starts before the war and doesn’t end with it. Today’s refugee law has to respond to 
these changes in a dynamic way. Not only the chang-ing function of "irrational" 
violence and war economies, but also their gender aspect have to be carefully analyzed 
in order to provide adequate legal protection. Seeking to integrate contemporary issues 
of refugee law with research on war and gender and drawing on recent developments 
in international criminal law, this paper proposes new ways of conceptualizing sexual 
violence in "new wars" and points out challenges to the application of the Refugee 
Convention both on a factual and on a doctrinal level. Finally, it will briefly discuss 
compared responses in national law and jurisprudence. 

,QYHVWLJDWLQJ�3UDFWLFHV�RI�*HQGHU�(TXLW\��,QGLDQ�:RPHQ��&RXUWV��DQG�
$UELWUDWLRQ��������
Paper Session 

(Session Organizer) Srimati Basu, (Chair) Julia M. Eckert 

One of the central problematics of gender justice in recent years has been the complicated 
enactment of seemingly gender-equitable laws through bodies, sites and modes of politics and 
governance that inevitably transform feminist questions at the heart of the reform. For 
postcolonial States, too, decoding law involves understanding the ways in which discourses of 
legal equity and radical transformative justice jostle against negotiations of customary 
privileges of kinship, property, caste and religion. This panel presents recent ethnographic 
work within Indian legal systems to highlight gender as a critical space exemplifying these 
tensions: caste courts, Family courts, mediation and arbitration proceedings, women’s 
grievance cells and new legal provisions for maintenance represent sociolegal experiments 
that interpellate customary legal procedures while rendering themselves through new legal 
subjectivities and emergent administrative procedures. Using these contemporary sites of 
formal and informal adjudication (women’s courts, women’s grievance cells, magistrates 
courts, family courts, mediation organizations) as they focus on gendered entitlements, we are 
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interested in tracing the concrete workings of the State as it incorporates new legal provisions, 
in delineating new forms of legal compliance and resistance, in exploring the limits of human 
rights discourse and multicultural alliances and the complications of the articulation of 
gender, class, caste, religious and ethnic diversity, and considering methodological 
complexities. The panel centrally invokes the conference themes of "Transformations, 
Resistances, Futures" by interrogating emergent legal practices, while also highlighting 
important new conversations in feminist jurisprudence about the materialization of gender-
equitable policies. 

Topics: GENDER AND SEXUALITY COURTS AND TRIALS 

3DUWLFLSDQWV�
1. .DULQH�%DWHV (University of Montreal) <karine.bates@elf.mcgill.ca>:  

)URP�9LOODJH�WR�&RXUW��$Q�(WKQRJUDSKLF�6WXG\�RI�
:RPHQ
V�$FFHVV�WR�-XVWLFH�LQ�,QGLD�

The reflection inspiring my ethnographic research on women’s access to justice and 
property rights in India is twofold, and can be summarized by the two following 
questions. How are laws partly inspired by the western ideology of equality perceived 
and received by people living in a context of predominantly non-western legal 
pluralism, and how do they cope with the social transformations these laws pertain to 
achieve? How do the empirical answers to these questions enhance the anthropological 
understanding of local and global justice processes? Drawing on the analysis of the 
data collected during an extensive fieldwork in a village and on the cases gathered in 
Pune tribunals, Maharashtra, my paper will present a summary of the main elements to 
be considered - or reconsidered - to elaborate an encompassing answer to the afore-
mentioned questions: (1) the passage from tradition to post-modern rights; (2) the 
relationship between law, order and changes; (3) the interaction between the self, the 
legal subject, and the cultural notions of justice. 

2. 6ULPDWL�%DVX (DePauw University) <sbasu@depauw.edu>:  

0DNLQJ�9LROHQFH�6SHDN��5HDGLQJ�6HFWLRQ�����
�7RUWXUH��&DVHV�DV�D�3ULVP�RQ�WKH�3ROLWLFDO�
(FRQRP\�RI�0DUULDJH�LQ�,QGLD�

The Indian State’s management of gender justice, politically driven by disparate forces 
such as post/colonial discourses of equity and modernity and demands refracted 
through social movements, is enacted through a variety of potentially contradictory 
fora, including civil and criminal remedies and formal and informal mediation. 
Focusing on a criminal provision of legendary notoriety, Section 498 of the Indian 
Penal Code which legislates against "torture" and is believed variously to be 
emblematic of the crux of feminist dystopia or of toothless symbolic legislation, this 
paper uses the management of domestic violence to highlight contradictions between 
fora, revealing both the slippages and continuities between "relatively autonomous" 
law enforcement sites such as Family Courts and Women’s Grievance Cells, and the 
strategies learnt by litigants negotiating these sites. Analyzing the discourse of 
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litigants, judges, police and mediators, it delineates the significance of domestic 
violence in the political economy of marriage: the tensions between looking to 
marriage for economic sustenance and undoing marriage through invocations of 
violence, the salience of social class in claiming the harm of violence, and the radical 
potential of laws of gender justice that may be contrarily deployed to secure dominant 
notions of domestic order. 

3. 6\OYLD�9DWXN (University of Illinois, Chicago) <vatuk@uic.edu>:  

0DLQWHQDQFH�IRU�'LYRUFHG�0XVOLP�:RPHQ�LQ�
,QGLD��7ZHQW\�<HDUV�RI�WKH�0XVOLP�:RPHQ�$FW�

The issue of whether a Muslim man should be required to support his divorced wife, 
beyond the three-month post-divorce ’waiting period’ prescribed in Islamic law, has 
long been the subject of heated controversy in India. Most Muslim clerics maintain 
that he has no such obligation; they consequently campaigned in the mid-1980s for 
passage of a Muslim Women Act (MWA) that denies divorced Muslim women the 
right to avail themselves of a 1973 law under which they could formerly obtain-and 
divorced Hindu or Christian women may still obtain-maintenance orders against their 
ex-husbands. Now the Muslim divorcee must instead ask the court to order her natal 
relatives (and/or her adult children) to contribute to her living expenses. The MWA 
has been strongly criticized as discriminatory, as it deprives Muslim women of a right 
enjoyed by women of other religions and thus contravenes constitutional guarantees of 
equality under the law. Some feminist legal scholars have concluded-largely on the 
basis of their study of recent High and Supreme Court case law-that the MWA can 
nevertheless provide to some women financial benefits that would not have been 
available to them earlier. Basing my arguments on a study of cases filed over the past 
twenty years in the magistrates’ courts of Hyderabad, I will explore this and other 
empirical and theoretical questions about the effect of this change in the Muslim law 
of maintenance on the well-being of divorced Muslim women generally in India. 

4. 7DPDUD�5HOLV (Columbia Law School/LSE) <trelis@law.columbia.edu>:  

&ROOHFWLYH�5HVROXWLRQ�RI�+XPDQ�5LJKWV�9LRODWLRQV�
$JDLQVW�:RPHQ�LQ�,QGLD
V�:RPHQ
V�&RXUWV�

Drawing upon preliminary insights deriving from new empirical research in 4 regions 
of India covering both formal courts and informal justice mechanisms, this paper 
focuses upon actors’ understandings and experiences (victims, accused, 
judges/mediators) in the processing of cases involving personal and often intimate 
violence against women. Focusing upon one institution outside the formal court 
system, the Mahila Panchayats or Women’s Courts around Delhi, I examine the issue 
of individual case processing in the courts versus ’collective processing’ of these cases 
involving family members in informal justice mechanisms such as this one. The 
findings provide insight into the interplay between international human rights law 
(CEDAW) and local norms on the ground in the processing of these human rights 
cases. 

5. *RSLND�6RODQNL (McGill University) <Gopika.Solanki@mail.mcgill.ca>:  
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:KR�6KDOO�EH�WKH�$GMXGLFDWRU"�0XOWLFXOWXUDOLVP�
DQG�*HQGHU�-XVWLFH�LQ�,QGLD�

Multi-religious and multi-ethnic postcolonial democracies evince ongoing 
contestations between states and religious communities over the question of who shall 
govern the family. Concerns of gender justice within the family animate these debates 
as family laws govern the intra-household distribution of resources and prescribe 
gender roles within the family. The universalists argue that states should enact 
uniform laws to govern the family as religious communities often violate individual 
liberty of women members. Proponents of cultural pluralism also agree to maintain the 
critical tension between religio-cultural groups’ claims to autonomy and rights of 
women within these religious communities as privileging the former can buttress 
gender oppression within these groups. In contrast to above approaches, my paper 
advances the claim that cultural pluralism and gender justice need not be framed as 
antithetical to one another. Instead, I outline conditions in which cultural pluralism can 
lead to gender justice. I trace the Indian case of legal pluralism in recognition of 
religious laws governing marriage and divorce. The Indian state has evolved a model 
of ’complex autonomy’ by which the state shares its adjudicative authority with 
religious groups in regulation of the conjugal family. Using legal ethnography to 
examine the micro-politics of adjudication in state courts and informal legal forums, I 
demonstrate that this institutional arrangement creates a pluralized legal sphere which 
allows multiple ways of ’doing gender’ and offers more avenues for negotiating 
women’s rights. 

*HQGHU�DQG�-XGJLQJ��,9���7KH�)LUVW�:RPHQ�-XGJHV��([SHULHQFHV��
6XUYH\V��DQG�&RQWH[WV��������
Paper Session 

(Session Organizer) Sally Jane Kenney, (Discussant) Jilda Aliotta 

Who were the women who broke down the barriers to women serving in high judicial office? 
What was it like to be a "first?" How did gender shape their experiences? What difference did 
the first women make? Did they fulfill feminist expectations? What obstacles remain? How 
do those experiences differ between the United States, Canada, and Korea? 

Topics: GENDER AND SEXUALITY JUDGES AND JUDGING 

3DUWLFLSDQWV�
1. +DHVRRN�-DQH�.LP (Long Island University) <haesook.kim@liu.edu>:  

2SHQLQJ�RI�WKH�-XGLFLDU\�LQ�.RUHD��+ZDQJ�<XQ�
VXN�DQG�WKH�3LRQHHU�:RPHQ�-XGJHV�IURP������
�����

This paper traces the experiences of thirty-two pioneer women who became judges in 
South Korea from 1952 to 1990. Hwang Yunsuk, the first woman judge in Korea, 
passed the Judicial Examination in 1952 and was appointed to the bench in 1954. By 
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1991 thirty-five women had served as judges in Korean courts. This paper examines 
the emerging feminist consciousness in contemporary Korean society in the context of 
the rise to prominence of female jurists. Based on in-depth interviews conducted by 
the author since 1990 of the thirty-one surviving pioneer women judges as well as 
interviews conducted with Judge Hwang’s daughter, this paper explores three broad 
questions. First, who are these women and how were they able to successfully enter 
the exclusively male legal profession? Second, does male dominance continue to exist 
in this rapidly changing modern society and, if so, how are women in the formerly all-
male elite legal profession affected by the experience of male dominance? And, third, 
does the fact that women are in the judiciary bring changes to the legal profession or 
to the laws that concern or affect women and, if so, what conditions are conducive to 
such changes? 

2. (ODLQH�-DQH�0DUWLQ (Eastern Michigan University) <elaine.martin@emich.edu>:  

8�6��:RPHQ�)HGHUDO�&RXUW�-XGJHV�$SSRLQWHG�E\�
3UHVLGHQW�&DUWHU��3DVW�DQG�3UHVHQW�

Despite the increase in the number of women judges, lawyers, and law students, there 
is still considerable disagreement in both scholarly and journalistic publications as to 
whether any gender ’difference’ is symbolic, substantive, or both. This paper should 
contribute to that discussion. In an article published in 1982, I predicted that women 
appointed to the federal bench by President Carter between 1976 and 1980 would 
"make a difference" in the administration of justice in the United States. This paper is 
both a test of that prediction, and an exploration of what it means to make a difference. 
Starting with the original article and continuing with never before published 
interviews and written surveys conducted in the early 1980s, I examine the personal 
backgrounds and ambitions of those 41 federal court women. The intent is to lay the 
groundwork for evaluating their future careers in terms of what they, themselves, 
expected or wanted to achieve. I then establish a second set of measures based on 
predictions/expectations of myself and others (e.g. Sheldon Goldman) of their future 
judicial behavior. Finally, I use their ABA ratings as a third measure. These measures 
are then applied to their judicial histories over the last 25+ years, looking at such 
variables as: important cases, important public statements/roles/publications, at 
changes in judicial status (e.g. moving from district court to appellate court, becoming 
Chief, etc.), at reversal rates, at participation in judicial organizations, etc 

3. $QGUHZ�-DQH�0DUWLQ (Washington University) <admartin@wustl.edu>:  

8QWDQJOLQJ�WKH�&DXVDO�(IIHFWV�RI�6H[�RQ�-XGJLQJ�
We study the causal effects of sex on judicial decision making in the U.S. Courts of 
Appeals. Political scientists, legal academics, psychologists, and other scholars have 
been studying the effect of the sex of a judge on judicial decision making for over 
three decades. We argue that the traditional regression methods relied upon in this vast 
body of research are insufficient and that the causal claims that are made about the 
effect of the sex of judges are ill-posed. To help remedy this deficiency, we develop a 
new and comprehensive database containing all panel opinions across a number of 
issue areas. Utilizing these new data, we use the potential outcomes framework, 
balancing judge-specific and case-specific characteristics, to estimate the causal panel 
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effects. By so doing, we are able to gain leverage on the effect that the presence of 
female judges on a collegial panel has on male judge decision making. 

4. -DPLH�-DQH�&DPHURQ (York University) <jcameron@osgoode.yorku.ca>:  

7KH�)LUVW�:RPHQ�-XGJHV�DW�WKH�6XSUHPH�&RXUW�RI�
&DQDGD�DQG�WKH�&KDUWHU�RI�5LJKWV�DQG�)UHHGRPV�

The paper forms part of a collective biography on the first four women to sit as judges 
of the Supreme Court of Canada. Each has been a pioneer in her own way: Bertha 
Wilson (1982-1991) was the Court’s first woman judge; Claire L’Heureux Dube 
(1987-2002) was its most openly feminist judge; Beverley McLachlin (1989-present) 
was the first woman to be named Chief Justice of Canada; and Louise Arbour (1999-
2004), before and after her tenure at the Court, would be the first Canadian woman to 
assume positions of leadership in key international human rights institutions. The 
paper will draw these women together through their experiences at the Supreme Court. 
It explores how each saw herself as an individual, as a woman, and as a judge. It 
examines each woman’s conception of rights, and the way that conception is reflected 
in her jurisprudence. In addition, it explores their perceptions of the Court, of the 
judge’s role, and of law as an agent of change. Most of all, it considers the distinction 
they share, of being the Supreme Court’s first women judges. In 2007, the year of the 
Charter’s 25th anniversary, the paper for Berlin will focus on the way these four 
women contributed to and influenced our understanding of rights, including - but not 
limited to - the rights of women. 

9LROHQFH�$JDLQVW�:RPHQ��*OREDO�3HUVSHFWLYHV��������
Paper Session 

(Session Organizer) Penelope Andrews, (Chair/Discussant) Steven Pierce 

This panel will examine the issue of violence against women at both the local and global 
level, and analyze the many ways that law intervenes to stem this widespread global problem. 
The panel will also examine the many obstacles, including cultural, economic and political 
factors, that thwart legal attempts to grapple with the issue. 

Topics: GENDER AND SEXUALITY CULTURE 

3DUWLFLSDQWV�
1. $QWRLQHWWH�&ODUNH (Ohio Northern University) <c-clarke@onu.edu>:  

%DWWHUHG�0RWKHUV��6KDWWHUHG�/LYHV��'RPHVWLF�
9LROHQFH�DQG�/LDELOLW\�IRU��)DLOXUH�WR�3URWHFW��
&KLOG�$EXVH�

Increasingly, abused mothers are being subjected to criminal and/or civil liability 
based on their children’s witnessing domestic violence, essentially holding battered 
mothers responsible for harms they have neither created nor perpetrated. My article 
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examines the nature of the common law parental duty to protect children, and the 
elements of liability for failing in that duty. The original common law construct 
included a requirement that the omitter be physically able to protect or rescue the 
endangered person at no further risk to self (and appreciate that ability) before liability 
for the omission could attach. But many of the state laws that codify this common law 
duty do not address the mother’s ability to protect herself or prevent her children from 
witnessing her victimization, and evidence of Battered Women’s Syndrome is 
admissible only as a matter of judicial discretion. I argue that evidence of the effect of 
BWS is a sine qua non for a finding of liability in such cases, in that it speaks directly 
to the woman’s perception of her ability to protect her children from witnessing abuse. 

2. 'RQQD�<RXQJ (Albany Law School) <dyoun@albanylaw.edu>:  

'RPHVWLF�9LROHQFH�DQG�WKH�6SUHDG�RI�+,9�$,'6�
DPRQJ�0DUULHG�:RPHQ�

Domestic violence is an important, but often neglected factor contributing to the 
spread of HIV/AIDS among women in many countries. Despite national and 
international laws against rape and other forms of assault, the failure of governments 
to enact marital rape laws combined with cultural norms and practices subordinating 
women’s roles within the family and society inevitably contribute to the spread of 
HIV/AIDS among married women. Studies suggest that in some African countries, for 
example, the high incidence of infection among married women infected by their 
husbands is often the result of the wives’ inability/reluctance to require the use of 
condoms, and to refuse sexual relations with their husbands for fear of violent 
retaliation. Enactment of marital rape laws without more, however, will not stop the 
spread of HIV/AIDS among married women. This paper will describe some of the 
efforts at stemming the incidence of domestic violence and the resultant high rates of 
HIV/AIDS among married women. 

3. 5RELQ�%DUQHV (University of Connecticut) <rbarnes21cent@lycos.com>:  

0DQLIHVW�'HVWLQ\��'HFODULQJ�WKH�&DXVHV�DQG�
1HFHVVLW\�RI�&ORVLQJ�WKH�:RPE�

Women have been close to 50% of graduating classes in law schools across the United 
States for decades. Even with stellar credentials from elite institutions, women 
represent 15% or less of large firm partners and federal judges. Women are 16% of a 
435-member House of Representatives and 16% of the United States Senate. 
Arguably, the concerted effort of professional women in developed countries offers 
the only hope for women facing extreme poverty, violence and displacement around 
the globe. According to Human Rights Watch, violence and discrimination against 
women are global social epidemics because they are relentless, systematic, and widely 
tolerated, if not explicitly condoned. They are characterized by the systematic rape of 
women as a weapon of war, battery of women in their home at astounding rates, and 
routine trafficking of women and children into forced prostitution. This paper will 
examine various socio-psychological phenomena that affect privileged women. It 
explores the dynamics that discourage those who hear and read about these atrocities 
to take action or even acknowledge that similar conditions exist among specific 
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populations of women living within the US and other developed countries. It will then 
address how women might deploy that 15% to negotiate a solution to the inhumane 
treatment of women around the world. Ultimately, the paper calls for a moratorium on 
childbearing until the material reality of women around the world is the product of 
their own self-determination. 

4. 0DUWLQ�&KDQRFN (La Trobe University) <m.chanock@latrobe.edu.au>:  

&XOWXUH�DQG�9LROHQFH�$JDLQVW�ZRPHQ��WKRXJKWV�
IURP�D�81�VSHFLDO�FRQVXOWDWLRQ�

The author attended the special consultation on culture and violence against women in 
Geneva last year. The paper will discuss the different paths taken to agreement that 
there was no cultural ’excuse’ and human rights were universal. 

:RPHQ
V�/DERXU�0DUNHW�3DUWLFLSDWLRQ��$FKLHYHPHQWV�DQG�6KRUWFRPLQJV�
DFURVV�(XURSH��+RZ�/HJDO�5XOHV�&DQ�:RUN�DV�,QFHQWLYHV�RU�'LVLQFHQWLYH�
IRU�(PSOR\PHQW�,QWHJUDWLRQ��������
Paper Session 

(Session Organizer) Maria Wersig, (Chair/Discussant) Kirsten Scheiwe 

The European Union has set the goal of increasing the labour market participation of women 
as part of the European Employment Strategie. Policies of the member states are also aimed to 
increase the labour market participation of women. The integration of women into the labour 
market to secure an independent income has also been an important feminist demand. But the 
employment-rates of women still differ greatly within the EU 15, although current research is 
observing changes towards an adult-worker model across Europe. Many often interrelated 
factors are to be taken into account while discussing women’s labour market experiences: 
part-time work, the gender-pay gap, job segregation, unequal division of labour and 
availability of childcare. These factors play different roles in European welfare state models 
and are tackled by the member states with different strategies. Legal rules may function as 
incentives or disincentives for employment integration of women. "Women" are a 
heterogeneous group, there are differences in labour market participation according to age, 
ethnicity, location that have to be taken into account. The panel aims to assess the 
achievements and shortcomings in selected European countries and lead to a discussion of 
policies and legal options to promote gender equality in the labour market. The papers 
presented will therefore sketch the recent developments in selected member states and assess 
them from a gender perspective. 

Topics: CITIZENSHIP AND NATION GENDER AND SEXUALITY 

3DUWLFLSDQWV�
1. cVD�*XQQDUVVRQ (Umeå University):  
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*HQGHU�(TXDOLW\�DQG�WKH�'LYHUVLW\�RI�5LJKWV�DQG�2EOLJDWLRQV�LQ�
6ZHGLVK�6RFLDO�&LWL]HQVKLS�
The paper will reflect on how and why a comprehensive welfare state like Sweden, 
with far-reaching egalitarian commitments, still reproduces inequalities between men 
and women. The gender perspective adopted concerns both the politics of sex equality 
between men and women, and the legal constructions of gender relations. A point of 
departure for the paper, is that a large number of women have suffered 
disproportionately from cutbacks in public welfare provision. This is probably a 
symptom of a gendered dimension to social power within the legal structures that 
regulate the right to receive social welfare and the obligations to participate in 
generating public welfare. One frame of reference for scholarly analysis is that a 
normative model of individual rights and obligations creates an imaginary concept that 
all citizens are equal under a neutral law. Such a uniform approach to social 
citizenship is incapable of identifying those legal structures in which the patterns of 
social power reside, and which reproduce sex inequalities between men and women 
together with stereotyped gender constructions. In contrast, taking a gender 
perspective on welfare-state regulations highlights the diversity of possible legal 
strategies for achieving sex equality drawn from social, economic and political 
contexts. The aim of this paper is to explore, from a Swedish perspective, why a 
transformed conception of social citizenship is needed in order to achieve a more 
inclusive social welfare regime from a gender perspective. 

2. /HQD�:HQQEHUJ (Umea University):  

6RFLDO�,QFOXVLRQ�RI�6ROR�0RWKHUV��&RQVWUXFWLRQV�RI�1RUPDOLW\�LQ�3DVW��
3UHVHQW��DQG�6ZHGLVK�6RFLDO�6HFXULW\�
In the Nordics, in Sweden especially, the employment strategy for men and women is 
a crucial principle for the achievement of gender equality. This strategy is largely 
based on the notion of a dual breadwinner family, which has economic and social 
effects for solo mothers. In Sweden, the risk of poverty for solo mothers has increased 
during the last decades and has reached great attention in various government 
commissions. In this paper normative and multilayered arguments in policy and law 
for the inclusion of solo mothers are historically identified and analysed in order to 
make visible constructions of normality in social security. Although the legal 
competence of the European Union as regards social security is limited, common 
policies and soft law techniques aimed at social inclusion through active policies may 
affect distinct features in national welfare models. Whether individual based anti-
discrimination principles in EC law create a tension in relation to the collective 
dimension and principles of solidarity in Swedish social security is discussed. Will 
common policies in terms of social inclusion and activation within the EU, that may 
be based on different cultural and social assumptions, have a transformative influence 
on social security for solo mothers in Sweden? 

3. 0DULD�:HUVLJ (Freie Universität Berlin):  
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/HJDO�DQG�6RFLDO�)RXQGDWLRQV�RI�WKH�0DOH�%UHDGZLQQHU�0RGHO�LQ�
*HUPDQ\�
German women find it more difficult than men to establish financial independence 
through the labour market or social (security) benefits and are more often dependent 
on the income of the husband or partner. Although the labour market participation of 
women has been growing constantly within the last decades, the labour market 
participation of women and men still differ greatly from each other. The labour market 
participation rate of married women is significantly lower than of unmarried women. 
The majority of married women works part time. Still there are crucial differences 
regarding views and habits between East Germany, e.g. the former socialist part, and 
West Germany. The structural inequalities between women and men in welfare state 
regimes are described by empirical scholars as a result of the male-breadwinner 
model. The German welfare state is the prototypical example of a conservative welfare 
regime and a strong male-breadwinner model. It-s legal basis is the strict division of 
the public and private sphere, founded by alimony law and the protection of marriage 
as a constitutional value und right. This paper aims to identify the elements of the 
male-breadwinner model within the German legal system. Although regulations 
appear to be sex- neutral in terms of their wording, their gendered impact is the 
financial dependence of women on men, because their personal entitlements to social 
security benefits are inadequate and alimony is given priority to means-tested benefits. 
This raises questions concerning equality law and efficient strategies for change. The 
paper aims to show the interrelation of apparently neutral regulations, and their 
meaning for men and women (as groups), and their influence on individuals. 

4. 6XVDQQH�%XUUL (University of Utrecht):  

7UHQGV�LQ�)HPDOH�/DERXU�0DUNHW�3DUWLFLSDWLRQ�DQG�:RUN�)DPLO\�
3ROLFLHV�LQ�WKH�1HWKHUODQGV�
The division of paid and unpaid work between men and women is still unbalanced in 
the Netherlands and this has an important impact on income and power relations. The 
employment rate of women is much lower than the employment rate of men. The 
number of working hours, the kind of work and their positions in the labour market 
diverge. The gendered division of labour gets even stronger when employees become 
parents. A great majority of women quits the job (11%) or reduces their working time 
after the birth of the first child (49%). Only 9% of the fathers quit or reduce the 
working time (SCP & CBS: Emancipatiemonitor 2006, p. 110). Policies of the Dutch 
government are aimed at achieving a better work-life balance. Part of this strategy is a 
better quality of non-standard work such as casual work, part-time work and fixed-
term contracts. A right to adjust one’s individual working time has been introduced by 
statutory legislation in 2000. Bills aimed at facilitating the conciliation of work and 
family life and on childcare have been adopted and been subject to evaluations. A 
recently adopted Act on lifecycle agreements should facilitate career interruptions. 
Currently more fundamental questions are being discussed, such as changes to the 
social security system. This paper will sketch these recent developments in the 
Netherlands, assessing them from a gender perspective. 
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&RQVWUXFWLQJ��&ULPLQDOL]DWLRQ��LQ�,QWLPDWH�5HODWLRQVKLSV��������
Paper Session 

(Session Organizer) Toni Williams 

These papers explore a variety of family and intimate relationships, and the ways in which 
they may be constructed by criminal law: the ’criminalization’ of relationships. Focussing on 
issues concerning marital rape, wrongful convictions, international human rights norms, and 
violence in the lives of women with disabilities or who are in receipt of social assistance, all 
the papers pursue themes about gender and justice in women’s lives. In exploring ways in 
which gender is implicated in legal constructions of criminalization, the papers use a variety 
of methodologies and theoretical approaches to define and critique law’s relationships to 
gender and justice. 

Topics: GENDER AND SEXUALITY CRIME 

3DUWLFLSDQWV�
1. -DQHW�0RVKHU (York University):  

5HJXODWLQJ�:RPHQ
V�,QWLPDWH�5HODWLRQVKLSV�WKURXJK�:HOIDUH�)UDXG�
The formation of an intimate relationship, particularly if heterosexual and leading to 
marriage, is a highly regarded and valued form of social conduct - indeed it is 
encouraged both explicitly and implicitly by Ontario’s welfare system (although 
Ontario’s encouragement has not been as bold as that of the U.S.). But for a single 
woman in receipt of welfare, the formation of an intimate relationship is also, 
simultaneously, the object of intense scrutiny and criminal suspicion. And whether she 
will be labeled as a criminal transgressor, or a good woman doing the right thing by 
finding a man, is wildly unpredictable, and the construction of her choices, deeply 
problematic. Many women were - and continue to be - cut off benefits or found to be 
ineligible on the basis - often a purely fictional one - that a deemed ’spouse’ is 
providing financial support. So too, many women are accused of fraud for not 
disclosing details of their relationships. The inquisitiveness of front line welfare 
workers, the policing powers of eligibility review officers and wide net of surveillance 
cast by measures such as snitch lines have been deployed to scrutinize the intimate 
lives of women. Stereotyping of racialized women makes them particularly vulnerable 
to this kind of scrutiny. Low income women’s intimate lives have become everyone’s 
business, least they be hiding a man who should (it matters not if he could or would) 
provide economic support. It is not simply the scrutiny and consequent invasions of 
privacy that women experience, but the overt criminalization of their intimate 
relationships. Problematically, women are often accused of, or charged with, fraud for 
simply not having shared information with welfare about their intimate relationships 
that welfare authorities later say ought to have been disclosed. Undisclosed ’spouses’ 
constitute one of the most common bases for fraud charges. But men’s intimate lives 
are not subject to the same scrutiny, nor are they criminalized as women’s are. Even in 
cases where women are charged, their male partners who obviously benefited from the 
alleged fraud, simply walk away, with no criminal charges, and with no responsibility 
for the overpayments assessed. Ample legal avenues exist to pursue both criminal 
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charges and overpayment recovery against men; they simply are not utilized. This 
paper interrogates the mechanisms through which the intimate lives of women on 
welfare are regulated, what may account for the deeply gendered nature of that 
regulation and what makes it not only possible, but indeed socially acceptable, for 
women’s intimate lives to be criminalized in this manner. 

2. 'HEUD�3DUNHV (University of Manitoba):  

5DFH��*HQGHU��DQG�,GHQWLI\LQJ�:URQJIXO�&RQYLFWLRQV��$UH�:H�
0LVVLQJ�:RPHQ"�
Canadians have been confronted in recent years with the reality of wrongful 
convictions, along with efforts to redress and avoid them. Such attention is long 
overdue and the names of the exonerated men are well known: Milgaard, Morin, 
Marshall, Sophonow, and others. Recognizing the importance of identifying 
miscarriages of justice, this paper seeks to broaden the scope of inquiry. It asks 
whether dominant conceptions of "wrongful convictions", as well as their commonly 
cited causes, might be gendered and racialized in a manner that does not capture the 
experience of women convicted of murder or other serious crimes who might have a 
valid claim to the label "wrongfully convicted". Aboriginal women who take 
responsibility for a violent act done by another person in their home or who use lethal 
violence in self-defence after years of abuse are just some of the examples of women 
not commonly listed among those wrongfully convicted in Canada. This paper is a 
preliminary look at whether and how dominant conceptions of the nature, causes, and 
scope of wrongful convictions might be reconsidered, and what might be at stake in 
expanding the scope of inquiry. 

3. ,VDEHO�*UDQW (University of British Columbia):  

7KH�8QH[SHFWHG�&RPSODLQDQW�
When women with mental disabilities are sexually assaulted, they face numerous 
barriers to having their stories heard by criminal courts. Some of these are problems 
faced by all sexual assault complainants, others are unique to women with mental 
disabilities. In this presentation, I will explore how the criminal trial process has failed 
to take into account the needs and circumstances of women with mental disabilities, 
and how it perpetuates stereotypes of women with mental disabilities as both 
oversexed and infantile. Topics to be covered would include sexual history evidence, 
third party records, credibility, and the ability to be sworn and how sex equality for 
this group of women can be achieved without breaching the rights of accused persons 
to a fair trial. (This is a companion piece to an earlier article that considered these 
questions in light of substantive issues such as consent, capacity to consent and 
mistaken belief. This is now the procedural side of the question.) 

4. 0DUJDUHW�'HQLNH (Carleton University):  
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*HQGHU�DQG�WKH�-XVW�:DU�(WKLF��3ROLWLFDO�-XVWLILFDWLRQV�IRU�
0LOLWDUL]HG��+XPDQLWDULDQ�,QWHUYHQWLRQ��
This paper discusses the gendered implications of the recent "triumphalism" of 
international human rights, with attention to the contemporary revival of the ethic of 
"just war" in political justifications for militarized "humanitarian intervention". 
Although the "rights revolution" is generally understood to herald the claims of 
individuals in the face state oppression, I consider how, and at what cost, they are 
implicated in the discourses of state legitimacy. 

5. 5XWK\�/D]DU (York University):  

6D\��,�'R���&RQVHQW�LQ�WKH�/HJDO�'LVFRXUVH�RI�6H[XDO�$VVDXOW�LQ�
0DUULDJH�
In 1983 the marital rape exemption, which afforded legal legitimacy to rape in 
marriage, was removed from the Canadian Criminal Code. The view of a wife as 
’unrapable’ was partly based on the notion of presumed consent in marital 
relationships. In this paper, which constitutes one component of a broader research on 
the legal processing of cases of wife rape, I examine the way consent in the realm of 
sexual violence in marriage is understood and analyzed by the Canadian Criminal 
Justice system. In the ensuing legal discourse surrounding consent, notions of sex, 
sexuality, love, marriage, and gender roles have emerged as influential themes. 
Drawing on interviews conducted with defence and Crown counsels, combined with 
case law of domestic sexual assault, I explore the discussion of consent within 
intimate relationships, where prior consensual sex between the parties, a societal 
premise that consent in marriage is irrevocable, and the marital dynamic all combine 
to complicate this discussion, resulting in the construction of wife rape as a lesser 
form of rape. 

$XWKRU�0HHWV�5HDGHU��7KH�)LUVW�:RPHQ�/DZ\HUV��$�&RPSDUDWLYH�6WXG\�
RI�*HQGHU��/DZ��DQG�WKH�/HJDO�3URIHVVLRQV��0DU\�-DQH�0RVVPDQ��������
Book Session 

(Author) Mary Jane Mossman, (Chair) Sally Jane Kenney, (Reader) Margaret Thornton, 
(Reader) Hilary Sommerlad, (Reader) Harriet Silius, (Reader) Anne Boigeol, (Reader) Ulrike 
Schultz, (Session Organizer) Toni Williams 

This comparative study explores the lives of some of the women who first initiated challenges 
to male exclusivity in the legal professions in the late nineteenth and early twentieth centuries. 
Their challenges took place at a time of considerable optimism about progressive societal 
change, including new and expanding opportunities for women, as well as a variety of 
proposals for reforming law, legal education and standards of legal professionalism. By 
situating women’s claims for admission to the bar within this reformist context in different 
jurisdictions, the study examines the intersection of historical ideas about gender and about 
legal professionalism at the turn of the twentieth century. In exploring these systemic issues, 
the study also provides detailed examinations of the lives of some of the first women lawyers 
in six jurisdictions: the United States, Canada, Britain, New Zealand and Australia, India and 
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western Europe. In exploring how individual women adopted different legal arguments in 
litigated cases, or devised particular strategies to overcome barriers to professional work, the 
study assesses how shifting and contested ideas about gender and about legal professionalism 
shaped women’s opportunities and choices, as well as both support for and opposition to their 
claims. As a comparative study of the first women lawyers in several different jurisdictions, 
the book reveals how a number of quite different women engaged with ideas of gender and 
legal professionalism at the turn of the twentieth century. 

Topics: GENDER AND SEXUALITY LEGAL PROFESSION 

*HQGHU�DQG�/DZ��9,���7UDQVJHQGHU�DQG�)HPLQLVW�3HUVSHFWLYHV�RQ�
'HJHQGHULQJ�/DZ��������
Paper Session 

(Session Organizer) Rosemary Hunter, (Chair/Discussant) Konstanze Plett 

This session is organised by the Working Group on Gender and Law under the theme of 
’Feminism and the Production of Knowledge’. Recent developments taking place 
internationally suggest that there is a shift in the way law conceptualises the categories of sex 
and gender. New transgender legislation in European countries allows for a legal recognition 
of sex change without sex reassignment surgery, which seems to be a move towards 
privileging self-defined gender identity instead of focussing on anatomical sex. At the same 
time the introduction of same-sex partnerships and marriage is arguably destabilising 
heterosexuality as a norm and rendering more and more obsolete the male-female dichotomy 
in family law. The session explores how these developments take place in different countries 
and what they mean for the legal conceptualisation of sex and gender. Are we witnessing a 
move towards undoing gender in law? Or does the law find new ways of re-essentialising sex 
and gender and reconfirming the male-female dichotomy while becoming more open for non-
conforming gender identities? What are the hopes and fears concerning further "degendering" 
of law from the feminist, transgender, intersex and queer viewpoints? How can the idea of 
"degendering" (Judith Lorber) or "undoing gender" (Judith Butler) be made fruitful for the 
development of legal instruments facing gender-related discrimination? 

Topics: GENDER AND SEXUALITY RIGHTS AND IDENTITIES 

3DUWLFLSDQWV�
1. $QGUHZ�6KDUSH (Keele University):  

(QGOHVV�6H[��7KH�*HQGHU�5HFRJQLWLRQ�$FW�DQG�WKH�3HUVLVWHQFH�RI�D�
/HJDO�&DWHJRU\�
This paper challenges a view of the Gender Recognition Act 2004 as involving an 
unequivocal shift from the concept of sex to the concept of gender in law’s 
understanding of the distinction between male and female. While the Act does move 
in the direction of gender, and ostensibly in an obvious way through abandoning 
surgical preconditions for legal recognition, it will be argued that the Act retains and 
deploys the concept of sex. Moreover, it will be argued that the concept of sex retained 
is not merely an anatomical understanding, but sex in a biological sense. In this 
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respect the Gender Recognition Act can be viewed as embodying a tension between 
gender and sex. Further, it is contended that this tension is explicable in terms of 
irresolution of contrary legal desires to reproduce the gender order and to insulate 
marriage and heterosexuality from homosexuality in the moment of reform. 

2. /DXUD�$GDPLHW] (Humboldt University, Berlin):  

/DWHVW�7ZLVWV�LQ�*HUPDQ�7UDQVJHQGHU�-XULVSUXGHQFH��'HJHQGHULQJ�
WKH�&RQFHSW�RI�6H[�LQ�WKH�&RQVWLWXWLRQDO�3URWHFWLRQ�DJDLQVW�6H[�
'LVFULPLQDWLRQ"�
The German Federal Constitutional Court (FCC) having recently corrected some of its 
long upheld assumptions - e.g. that all transsexuals were heterosexual and hated their 
birth-given body/genitals -, a reform of the ’Transsexuals Act’ is now also discussed in 
Germany. A paradigm-shift from transsexual law to transgender law seems possible: 
the change of legal sex might not require surgery any more. While this destabilizes the 
borders of sex groups and threatens the exclusiveness of heterosexual marriage, it has 
so far not been considered to have an impact on the concept of sex in the constitutional 
anti-discrimination regime. Sex discrimination is still considered to be unequal 
treatment of men and women only, matters of transgender and homosexuality being 
subsumed under other (weaker) provisions. This could change if the FCC adopted the 
social constructedness of gender AND of sex, claimed by academic gender studies for 
a long time, or if it at least considered its own courageous advances on the field of 
transgender jurisprudence. Being thus more consistent in its jurisprudence and in line 
with current gender research, it would have to come to the conclusion that sex is 
merely the reason for ascribing characteristics and expectations, and not a valid 
category to divide persons into two groups. The concept of sex could then be less 
biologistic, and anti-sex-discrimination law could be open for protection against 
discrimination on the grounds of transsexuality and homosexuality. 

3. 0LFKHOOH�&RWWLHU (University of Zurich):  

)HPLQLVW��7UDQVJHQGHU��DQG�,QWHUVH[�9LVLRQV�RI�D�*HQGHU�)UHH�
6RFLHW\�DQG�WKH�/HJDO�&DWHJRU\�RI�6H[�
A gender-free society is one of the visions that have been developed in feminist, 
transgender and intersex theory as an alternative to the existing gender order. These 
visions depart from the idea that through social change, gender can be "undone" to the 
point that it is not relevant any more as a normalising instrument prescribing the 
classification into either male or female and heterosexuality as a norm. In this utopian 
state of society, being "female", "intersex" or "transgender" is no reason for 
disadvantages or discrimination - or more radically, these classifications do not exist 
anymore. The paper explores how this vision could be used on one hand as a tool for 
reflection on the current use of the categories of sex and gender in law as well as in 
gender and law scholarship. On the other hand it might serve as a direction for legal 
reform for the 21st century. Thereby one of sociology of law’s "classical" issues has to 
be addressed: the question of the use of law as an instrument of social change. 

4. 'HDQ�6SDGH (University of California, Los Angeles):  
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&RQVROLGDWLQJ�WKH�*HQGHUHG�&LWL]HQ��7UDQV�6XUYLYDO��%XUHDXFUDWLF�
3RZHU��DQG�WKH�:DU�RQ�7HUURU�
This paper examines the matrix of conflicting administrative policies that govern 
gender reclassification in the United States. Examining these policies in the context of 
the history of the use of identity documents for surveillance in the US and the 
increasing standardization of identity documentation practices stemming from the War 
on Terror, the paper highlights the significance of surveillance and identity 
documentation practices to trans survival. It argues that state administrative policies 
may be as significant a danger, although less discussed, as "hate crimes" against trans 
people, and suggests a broading of trans political agendas to more fully encompass 
concerns about various forms of state gender coercion. 

*HQGHU�DQG�/DZ��9��5RXQGWDEOH��'LYHUVLI\LQJ�*HQGHU"�&RPSDUDWLYH�
)HPLQLVW�/HJDO�6FKRODUVKLS��������
Roundtable 

(Session Organizer) Rosemary Hunter, (Participant) Maria Drakopoulou, (Chair) Susanne 
Baer, (Participant) Kevat Nousiainen, (Participant) Anicee M. Van Engeland, (Participant) 
Anissa Lardjane, (Participant) Asifa Quraishi 

This session is organised by the Working Group on Gender and Law under the theme of 
’Feminism and the Production of Knowledge’. It is a roundtable discussion concerning 
potential differences between feminist legal discourses on different continents. Questions of 
gender and law are discussed throughout the world, however the issues on the agenda, the 
way they are framed, and the theoretical contexts used vary greatly from country to country. 
We ask how issues of law, gender and diversity are reflected in different legal, cultural, 
institutional and political contexts. Which issues are on the cutting edge of feminist legal 
scholarship, and why? Which theoretical frameworks are discussed, used, or considered 
inappropriate? Where are the faultlines between mainstream and dissent? Which goals do we 
pursue in research? How do we influence legal theories and practices? What does feminist 
scholarship have to say in relation to paradigmatic cases such as religious pluralism, domestic 
violence and constructions of marriage? The international meeting of LSA and RCSL offers a 
rare opportunity to discuss such topics in a truly international setting, and the session will be a 
collaboration between the Working Group, the Centre for Transdisciplinary Gender Studies at 
Humbolt University, and Womedlaw, an organisation of women from the Euro-Mediterranean 
countries concerned with issues of equality and diversity in the academic world.. 

Topics: GENDER AND SEXUALITY RIGHTS AND IDENTITIES 

3DUWLFLSDQWV�
)DPLOLH�XQG�.LQGHUUHFKWH�LP�8PEUXFK�
&LYLOL]LQJ�3DUHQWKRRG��������
Paper Session 
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(Session Organizer) Robert van Krieken, (Chair) Daphna Hacker 

One of the more important recent developments in the legal regulation of family life and 
divorce has been to redefine parenthood in a number of settings and change the expectations 
of the parent-child relationship. While divorce used to mean that parents went their separate 
ways, there is now an increasing expectation that both fathers and mothers continue their 
parenting relationship beyond the separation. Across a number of jurisdictions, the legal 
regulation of post-separation custody has changed accordingly. There is also increasing legal 
regulation of ’parental responsibility’ within family life. This session will examine a number 
of issues raised by these transformations of family law, including the social roots of the 
changed expectations of what it means to be a parent, and the complexities of the relationship 
between gender, law and legal regulation. It will discuss the new forms of fatherhood both 
underpinning and resulting from the changed legal regulation of post-separation child-rearing, 
the transfer of sexual authority from parents to schools, and the roots of the transformation of 
parent-child relations in longer-term processes of social change. A comparative perspective 
will also be explored, looking the similarities and differences in the ways in which these 
changes have taken place across differing legal cultures and contexts. 

Topics: FAMILY YOUTH AND CHILDHOOD 

3DUWLFLSDQWV�
1. +HOHQ�5HHFH (University of London):  

)URP�*LOOLFN�WR�$[RQ��7KH�7UDQVIHU�RI�6H[XDO�
$XWKRULW\�IURP�3DUHQWV�WR�6FKRROV�

The transfer of spheres of family life from parents’ control to external agencies is a 
burgeoning phenomenon. This paper will examine this phenomenon, focusing in 
particular on the shift of authority for providing information and advice about sexual 
matters from parents to schools. The paper will contrast the arguments made in Gillick 
v West Norfolk and Wisbech Area Health Authority 1986 with those made in R (on 
the application of Axon) v Secretary of State for Health 2006. The main voices that 
have been heard in opposition to this trend have been pro-life campaigners, with 
progressive opinion generally welcoming the transfer of authority. However, this 
paper will inject a note of caution, arguing that this shift in authority has in some ways 
been detrimental to both parents and their children. 

2. 5REHUW�YDQ�.ULHNHQ (University of Sydney):  

7KH�&LYLOL]LQJ�RI�3DUHQWKRRG�DQG�WKH�/HJDO�
5HJXODWLRQ�RI�3RVW�6HSDUDWLRQ�&XVWRG\��7RZDUG�D�
&RPSDUDWLYH�$QDO\VLV�

This paper reports on an on-going research project aiming to contribute to a reshaping 
of the international research agenda on the changing legal regulation of family life by 
examining the ways in which recent transformations of family law are part of longer-
term processes of social change. It approaches the emergence of a concern with co-
parenting in terms of the interlinked concepts of ’civilization’ and ’governance’, and 



 8

outlines the beginnings of a comparative analysis of the differing pathways followed 
by these shifts in family law in the US, Australia, and Germany. 

3. ,VDEHOOD�4XDGUHOOL (University of Urbino):  

)DWKHUKRRG�,GHQWLW\�$IWHU�'LYRUFH�
Drawing from the results of a recently concluded research project on men and 
women’s post divorce experience, I will focus my attention on the construction of 
fatherhood identity after divorce and consider how the law is used to sustain such 
construction. Data are based on qualitative interviews with divorced men and women, 
lawyers and judges. The interviewed fathers contructed their post-divorce fatherhood 
identity in a complementary way with respect to a model of motherhood which imply 
the centrality of the mother in the bringing up of children and the pre-eminence of 
motherhood identity for women. As a consequence, it is based on a fatherhood role 
defined as residual and on a separation of functions and activities based on gender. 
This identity construction is typical of fathers who were involved in their children’s 
lives and visited them weekly. A recent legal reform in Italy, which introduced joint 
custody, broadened out the opportunities for direct negotiation between ex-spouses on 
matters concerning children’s living arrangement, visitation and maintenance. 
Divorced fathers’ negotiation strategies tend to reproduce the traditional gender 
structure and, in many cases, to nourish the conflict with the former wife in order to 
sustain their identity construction, therefore impeding any possibility of change in 
gender relationships. 

4. 5LFKDUG�&ROOLHU (University of Newcastle upon Tyne):  

5HPDNLQJ�WKH��)DWKHU�)LJXUH�"�'LYRUFH��/DZ��DQG�
WKH��1HZ�3ROLWLFV��RI�)DWKHUKRRG�

This paper presents the initial findings of a research project, funded by the British 
Academy, which seeks to explore the ways in which fathers’ rights organisations 
engage with law reform processes. The project attempts to bring to recent high-profile 
debates in this area, notably in relation to post-divorce/separation contact law, a better 
understanding of the complexities of the relationship between gender and law. Key 
questions to be addressed include: *Is there evidence that the rise of fathers’ rights 
agendas in recent years might signal that new forms of attachment and commitment 
are emerging on the part of men to fatherhood? If so, what are the implications for the 
content and procedures of family justice systems? *To what extent have fathers’ rights 
groups been integrated within wider policy/reform networks? *What motivates men to 
become involved in fathers rights organisations? What dynamics exist within and 
between organisations? How is the emergence internationally of a ’new militancy’ in 
this area perceived? Drawing on recent empirical and theoretical research on 
fatherhood, the paper will trace how ideas about fatherhood are being 
reconceptualized within present debates about ’divorcing responsibly’. It considers the 
questions this raises for feminist scholarship in family law, an area in which the 
conceptual and political limitations of gender neutrality and equality discourse have 
been well-documented. The paper concludes, in charting a way through these debates, 
by considering the question of why fatherhood should have become such a contested 
issue and in the way that it has. 
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/DZ��/HJDO�1HWZRUNV��DQG�%XUHDXFUDFLHV��������
Paper Session 

(Session Organizer) Charles Epp 

This panel brings together scholars from England, Scotland, Ireland, and the U.S. engaged in 
major research projects on the intersection among courts, law, legal networks, and public 
bureaucracies. Collectively, the projects represent a significant step beyond the now-
moribund "judicial impact" literature of an earlier generation. Each grapples with the 
apparently growing legalization of bureaucratic processes and assesses its reach and current 
limits. Each, moreover, develops new conceptualizations of the processes by which law and 
bureaucracy interact. Some of the projects emphasize bureaucratic cultures and managerial 
processes; others examine the specific legal tools used by courts to intervene in bureaucratic 
decision-making; others focus on the interaction among partisan coalitions, legal networks 
(among them networks of policy entrepreneurs and lawyers) and bureaucratic actors. The 
proposed panel will provide the occasion for a comparison of major research findings from 
each project and for a significant conversation among alternative perspectives. 

Topics: REGULATION LEGAL MOBILIZATION 

3DUWLFLSDQWV�
1. &KDUOHV�(SS (University of Kansas):  

7KH�3ROLFH�0LVFRQGXFW�/LWLJDWLRQ�1HWZRUN�LQ�WKH�
8�6��DQG�,WV�,PSDFW�RQ�3ROLFLQJ�

In this paper, I analyze the development in the U.S. of a network of lawyers and 
advocacy organizations supporting lawsuits over police misconduct. Although the 
origins of police misconduct litigation in the U.S. can be traced to the early decades of 
the 20th century, organized networks among police misconduct litigators began to 
grow only with the efforts of the NAACP-LDF in the 1940s, remained relatively 
moribund through the1960s, and then grew exponentially after the early 1970s. The 
paper documents the development of such networks and analyzes the conditions for 
their significant growth in the 1970s and 1980s. Finally, the paper discusses the 
impact of these networks and the liability threats generated by them on police policy 
and administrative processes. 

2. 6WHYHQ�7HOHV (Yale University):  

6RFLDO�0RYHPHQW�,QVXUJHQF\�LQ�WKH�)HGHUDO�
%XUHDXFUDF\��7KH�&DVH�RI�WKH�5HDJDQ�-XVWLFH�
'HSDUWPHQW�

Rising social movements seeking sweeping legal change face two fundamental 
challenges. First, they must attract popular support--the strongest such mechanism is 
becoming incorporated into a majority party coalition. Second, they must translate 
electoral power into governing authority. This paper looks at this second stage, by 
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examining the Reagan-era Department of Justice. Political scientists have become 
especially interested in the role of the Executive and Legislative branches in the 
process of constitutonal change, and especially in conflict between the courts and the 
other branches. Constitutional conflict plays out inside these branches, as well as 
between them, and this can be especially true in periods of constitutional flux. In the 
Reagan years, conservatives had captured the presidency, but were constantly worried 
about whether they had genuinely caputured the executive branch as a whole, 
concerned as they were that it was dominated by remnants of the regime they sought 
to displace, or by Republicans who "lacked true faith." This paper will examine how 
Reagan DOJ officials (and others in the administration who supported them) sought 
to: satisfy their social movement supporters out of government; establish control over 
the DOJ bureaucracy; translate somewhat unfocused movement commitments into 
policy; conduct long-term planning for the movement and; do so while governing in a 
manner that did not damage the president they served. The bulk of the paper will be 
based on DOJ and White House Documents, supplemented with in-depth interviews of 
the major participants. 

3. 7RP�%XUNH (Wellesley College):  

+RZ�2UJDQL]DWLRQV�7UDQVODWH�5LJKWV�,QWR�3UDFWLFHV�
How do "laws on the books" get translated into organizational rights practices? 
Research on this question typically relies on survey responses or small-n case studies. 
Our paper, how organizations implement--or fail to implement--the Americans with 
Disabilities Act’s access provisions, combines interviews with inspections of facilities. 
By combining interview and inspection data, the paper seeks to overcome the difficult 
issue of measuring what organizations actually do to advance the underlying goals of 
the law as opposed to what they say they do. The result, we believe, is a more 
nuanced, textured picture of rights practices at the local level. 

4. 6LPRQ�+DOOLGD\ (University of Strathclyde):  

/LDELOLW\�DV�5HJXODWLRQ�
This paper is a prelude to the undertaking of empirical work on systems of ’legal 
liability as a form of regulation’ in Scotland and Ireland. It offers a theoretical analysis 
of the role of liability in regulating public administration. This reconceptualisation of 
liability offers a vision of law as part of a wider system for the regulation and 
accountability of public service providers, and offers a means to better communicate 
between the disciplines of law and public administration. The paper seeks first to offer 
an expanded definition of liability, focusing on a range of accountability mechanisms 
which operate in relation to public authorities. The paper then moves on to explore 
questions regarding the effects of liability regimes on public service providers. We 
argue that answers to questions of impact must be sought relationally - how well do 
the demands of one liability regime compete with the others. Relative strength will be 
determined by the extent of sanctions attached to a regime - political, financial and 
legal. Equally, it will be affected by matters internal to the public authority such as 
levels of knowledge concerning liability and levels of legal conscientiousness or 
commitment to legality. The paper concludes with an evaluation of the normative 
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implications of dependence on the often sporadic interventions of liability regimes as 
one dimension of the contemporary regulatory state. 

5. 0DXULFH�6XQNLQ (University of Essex):  

5HVHDUFKLQJ�WKH�,PSDFW�RI�-XGLFLDO�5HYLHZ�RQ�WKH�
4XDOLW\�RI�/RFDO�$XWKRULW\�6HUYLFHV�LQ�(QJODQG�DQG�
:DOHV�

A cross disciplinary team at Essex are currently undertaking a major ESRC funded 
project investigating the relationships between public law litigation and the quality of 
servcies provided by local government in England & Wales. The study is both 
quantitative and qualitative in approach. A major quantiative component of the work 
involves mapping the incidence of litigation against local authorities over the period 
2000-2005 and analysing correlations between the incidence of challenge and a range 
of quality indicators and demographic factors. The paper will report on these findings. 
The principal qualitative aspect of the work involves comparing a sample of regularly 
challenged authorities and rarely challenged, but otherwise similar, authorities. The 
field work for this aspect of the research is about to commence and the paper will also 
report on the progress of this aspect of the research. 

'LVSODFHG�&KLOGUHQ��&KLOGUHQ
V�5LJKWV�DQG�(GXFDWLRQ�DPLGVW�,PPLJUDWLRQ��
([LOH��DQG�'LVDVWHU��������
Paper Session 

(Session Organizer) Gregory C Shaffer, (Chair/Discussant) Erika Renee George 

The papers in this session address issues of schooling in the context of immigration and 
disaster; the handling of "unaccompanied minors" in Italian asylum law; and rights of 
immigrant children. 

Topics: MIGRATION AND IMMIGRATION YOUTH AND CHILDHOOD 

3DUWLFLSDQWV�
1. .ULVWL�&�%RZPDQ (University of Mississippi):  

5HEXLOGLQJ�6FKRROV��5HEXLOGLQJ�&RPPXQLWLHV��7KH�
&LYLF�5ROH�RI�0LVVLVVLSSL�3XEOLF�6FKRROV�DIWHU�
.DWULQD�

Over fifty years ago, the Supreme Court stated in Brown v. Board of Education that 
"education is perhaps the most important function of state and local governments." 
After Katrina, the Mississippi gulf coast public school districts served a civic function 
much greater than a traditional, narrow instructional purpose, playing a vital role in the 
immediate and short-term recovery of affected communities. Understanding schools’ 
role is important in understanding this recovery effort, and preparing for others. In the 
immediate aftermath of Katrina, Mississippi schools served as emergency shelters for 
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residents. Then, some also served as temporary homes for other government agencies 
as well as FEMA and the Red Cross. Administrators remained in their communities 
and worked tirelessly to reopen schools, not only to provide some normalcy for the 
community, but also to facilitate hot meals for the children and to provide several 
hours of childcare per day for parents who desperately needed to return to work, or to 
find new employment. As one parent said to me, "where people put their kids is where 
they put their confidence"- when the Mississippi gulf coast schools opened for the 
current 2006-2007 year, they enrolled 92% of the number of students they had before 
Katrina. Because these schools rebuilt, their communities were able to do so as well. 
Although many of Katrina’s retrospective lessons tell us what government did badly, 
when I visited the Mississippi gulf coast and met with school administrators in 
October 2006, I also learned what government did exceptionally well. 

2. *XLGR�&�0DJJLRQL (University of Urbino):  

&KLOGUHQ�DQG�7HDFKHUV�LQ�WKH�0XOWLFXOWXUDO�6FKRRO�
The paper is based upon research carried out during 2002-2003 in two non urban areas 
in two regions of central-northern Italy (Emilia Romagna and the Marches), 
characterised by strong immigration and a remarkable presence of foreign children in 
schools, especially in primary schools. Data and information concerning the socio-
economic and demographic background of immigration and its regulation policies 
have been updated in 2004 and 2005. In addition, "intercultural" projects carried out in 
some schools of the same areas were examined. The research was carried out by a 
team headed by the University Centre of Research and Studies on Families of Urbino 
University - CURSF, starting from a background analysis that reconstructed the 
development of the migratory phenomenon in the two areas and the development of 
policies addressed to foreign citizens. The research in the schools used qualitative 
research tools with direct involvement of the children: in particular, focus groups and 
participant observation were held throughout the entire scholastic year. These tools 
were considered the most suitable for both observing the relations between Italian and 
foreign children and verifying how the institutions put recognition and inclusion of 
foreign children into practice. The daily dealings through which the children establish 
relations with peers and adults were analysed by directly involving children, parents 
and teachers. From this research process it emerged that children with migration 
background show good capabilities for constructing autonomous relations and 
expressing needs and expectations, mediating between their own families’ culture and 
Italian schools’ culture. 

3. )DEUL]LR�&�3DSSDODUGR (University of Urbino):  

7KH�/HJLVODWLRQ�&RQFHUQLQJ�$V\OXP�&KLOGUHQ��7KH�
&DVH�RI��8QDFFRPSDQLHG�0LQRUV��

The paper aim to present the European Legislation on children asylum with respect to 
the new form of migration, particularly focused on the so called "Unaccompanied 
Minors". Unaccompanied, asylum seeking children are defined as those who are 
younger than 18 years old who have been separated from both parents and are not 
being cared for by an adult who, by law or custom, has a responsibility to do so. With 
the adoption of the UN Convention on the Rights of the Child (UNCRC) in 1989 and 
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World Summit for Children in 1990, it appeared that the right of all the children to a 
decent respectful childhood finally being taken seriously by governments and the 
international community. One of the most important rights is asylum but, even when 
children escape and seek asylum in safe countries, their specific needs are often not 
properly acknowledged in asylum processes. Article 22 of the UNCRC states that 
children seeking asylum must "receive appropriate protection and humanitarian 
assistance in the enjoyment of ? (their) rights". Unfortunately, these rights are often 
more formal than real as underlined by several empirical studies carried out in the EC 
Countries. Starting from the general background of Human Rights, we analyse the 
legal issue, the jurisprudence and the social policy on children asylum in the European 
Community. This analysis will constitute the framework for a deeper examination of 
the category of "Unaccompanied Minors" with a focus on the Italian case. 

4. 5RVHPDU\�&�6DORPRQH (St. John’s University):  

/DQJXDJH��6FKRROLQJ��DQG�1DWLRQDO�,GHQWLW\��7KH�
,PSOLFDWLRQV�RI�7UDQVQDWLRQDOLVP��*OREDOL]DWLRQ��
DQG�0DVV�0LJUDWLRQ�

The current debate in the United States over undocumented immigrants, the 
controversy over a Spanish version of the national anthem, and congressional 
proposals declaring English the "national" or "unifying" language all point to a 
growing identity crisis sweeping the country. The media abound with public 
intellectuals and political pundits pondering, "Who are we?" For a nation built in large 
part on immigration, the language question in particular has been a recurrent 
lightening rod in the movement toward ongoing compulsory nationalization. An often 
overlooked yet important factor is the critical role that public schooling has played in 
that effort. In recent years, transnationalism and globalization have added distinct 
challenges both here and abroad to a new wave of mass migration across the globe. 
This paper uses language policy and schooling as the prism for exploring how these 
trends have given rise to "dual identities" and attachments, and what the potential 
consequences might be for educating and integrating the children of "new 
immigrants." It suggests that the United States, as a nation, reassess the prevailing 
assimilation ideal, and that policy makers and educators consciously reshape policy on 
language and culture in the schools, for both native-born and newcomers, to reflect the 
changing demographic, political, and economic landscape. It further compares and 
contrasts the United States experience, both in the past and the present, with 
immigration problems now confronting western European nations like France, 
Germany, and the Netherlands, where different historical circumstances may demand 
unique educational solutions. 

5. 5REHUWD�&�%RVLVLR (University of Studies of Milan):  

7KH�'HQLHG�5LJKWV�RI�,PPLJUDQW�&KLOGUHQ�LQ�,WDO\�
This paper analyses legislation and administrative practices concerning separated 
children. These minors live out of their country and are separated by their parents. 
Nevertheless, sometimes they are in contact with members of the extended family 
living in the country where they migrated. In compliance with the established streams 
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of the juvenile legal culture, these children are entitled of the human rights recognised 
by the UN Convention on the Rights of the Child. According to the Convention 
children are subjects asking special protection because of their specific needs, 
depending on their specific conditions of life (refugees, migrants, victims of 
exploitation). Therefore, in legal and administrative procedures affecting them, their 
best interest has to be evaluated starting from these specific conditions. Italian 
legislation on separated children is very incoherent: different and contrasting 
interpretations and practices are enacted by public and private charity associations that 
have to apply it. Moreover, even if legislation refers with emphasis to the UN 
Convention, it provides only weak measures aimed to protect these minors. 
Furthermore, the legislation shows very serious gaps concerning the promotion of 
immigrant children’s right to autonomy, especially with relation to education and job 
training. It is important to stress that most of separated children in Italy are 
adolescents who made a personal migratory plan and who were considered adult 
workers in their culture. For these reasons, administrative actions adopted towards 
separated children can be considered violations of their fundamental rights and can be 
interpreted as expression of institutional racism. 

0RQH\�0DWWHUV��([SORULQJ�6RPH�5HFHQW�6WUDWHJLHV�IRU�$FKLHYLQJ��)DLU��
3RVW�6HSDUDWLRQ�)LQDQFLDO�2XWFRPHV��������
Paper Session 

(Chair) Ira M. Ellman, (Session Organizer) Belinda Louise Fehlberg 

The papers in this session reflect US, Canadian, English, and Australian perspectives on 
spousal support, child support, and property division (married and non-married), including 
pension-splitting. Across these jurisdictions and topic areas, some similar and significant law 
and policy issues currently arise, which are being dealt with in a variety of ways to be 
explored in papers presented by the panel. These include: the use of coercive state legal 
structures (eg the proposed adoption in the US of a ’conscriptive’ model that bases the 
obligations of cohabitants on status rather than contract); ’instrumental’ change which 
preserves broad decision-maker discretion (eg recent Australian pension-splitting reforms); 
the introduction of non-binding principles to guide decision-making (eg the Canadian Spousal 
Support Advisory Guidelines); the testing of existing and antiquated legal categories by 
private individuals through litigation (eg a recent attempt in Australia to the use of the tort of 
deceit to recover damages for paternity fraud), and law and policy responses which utilise a 
combination of coercive state legal structures and new forms of governance to facilitate 
compliance (eg recent child support reforms in Australia and England). 

Topics: FAMILY SOCIO-LEGAL STUDIES 

3DUWLFLSDQWV�
1. %HOLQGD�/RXLVH�)HKOEHUJ (University of Melbourne):  
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7KH�3ROLWLFV�RI�&RPSHWLQJ�,QWHUHVWV��5HFHQW�&KLOG�
6XSSRUW�&KDQJHV�LQ�(QJODQG�DQG�$XVWUDOLD�

This paper will consider recent and significant changes to child support law in 
England and Australia. In England, recent shifts have been away from detailed 
regulation and toward private agreement, with the safety net of State enforcement (and 
ultimately financial support) being available when private transfers do not occur, in 
Australia the messages are more mixed, with the recent changes involving a more 
complex child support formula than ever before, yet also increasing encouragement of 
private agreement. Our particular interest is to explore the practical implications of 
these changes for carers (usually mothers) and their children. 

2. 0DUVKD�/RXLVH�*DUULVRQ (Brooklyn Law School):  

:KDW�2EOLJDWLRQV�6KRXOG�&RKDELWDWLRQ�3URGXFH"�
The rise of nonmarital cohabitation has produced a wide range of approaches to the 
determination of private obligations flowing from this relational status. In some 
nations, unmarried cohabitants currently have no obligations to each other unless they 
have contracted, formally or informally, to assume such obligations. In others, 
cohabitants may register to opt in to a status that confers some, but not all, of the 
rights and obligations of married couples. In yet others, cohabitants may be 
"conscripted" into some or all marital rights and obligations based on relational facts 
such as the length of the cohabitation period. Indeed, in some nations, the status of 
cohabitants varies from one state or province to the next; sometimes registration and 
contract coexist as status-determining alternatives. This paper evaluates the pros and 
cons of these various approaches to cohabitant obligations. It reviews the evidence on 
the differences between cohabitation and married couples and variation among 
cohabitants. It analyzes the public interests at stake in the regulation of cohabitatant 
obligations. Finally, it recommends directions for future research and legislative 
change. 

3. &DURO�/RXLVH�5RJHUVRQ (University of Toronto):  

,QIRUPDO�/DZ�5HIRUP��&DQDGD
V�([SHULPHQW�ZLWK�
6SRXVDO�6XSSRUW�$GYLVRU\�*XLGHOLQHV�

In contrast to the evolution of the law of spousal support in many other western 
jurisdictions, Canadian law provides a very generous basis for post-divorce spousal 
maintenance payments. Rejecting the ’clean break" philosophy that has prevailed in 
many jurisdictions, the Supreme Court of Canada has interpreted the federal Divorce 
Act to recognize a broad role for spousal support not only in compensating spouses for 
economic disadvantages (i.e. loss of earning capacity) incurred as a result of the 
marriage, but also in ameliorating the economic hardship and need caused by loss of 
the marital standard of living (non-compensatory support). Yet Canadian law also 
emphasizes the highly discretionary, individualized nature of spousal support 
decisions. The result is a law of spousal support that is generous in principle, but 
confused, uncertain and contentious on the ground. Spousal support outcomes can 
vary significantly from one part of the country to another and from judge to judge. As 
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a result, lawyers have difficulty advising clients and reaching settlements and many 
legitimate spousal support claims are abandoned because of the risks and costs 
entailled. This paper will discuss an innovative project initiated by the Canadian 
Department of Justice, and of which the author is a co-director, to develop a set of 
informal, advisory spousal support guidelines based upon and reflecting dominant 
outcomes in current practice. A set of draft guidelines, which was released in January, 
2006, has already received appellate court endorsement and has begun to significantly 
permeate the daily practice of both lawyers and judges. 

4. *UDQLD�/RXLVH�6KHHKDQ (Griffith University):  

3HQVLRQ�6SOLWWLQJ�RQ�'LYRUFH�LQ�$XVWUDOLD��$Q�
(YDOXDWLRQ�RI�3RVW�5HIRUP�/HJDO�3UDFWLFH�DQG�
6HWWOHPHQW�2XWFRPHV�

This paper investigates the impact on legal practice and property settlement outcomes 
of the new Family Law Legislation Amendment (Superannuation) Act 2001). This Act 
allows superannuation to be split between parties on divorce. The effects of the new 
legislation on the pre-existing discretionary system of allocating property on divorce 
were hard to predict because the Act provided no direct guidance as to whether and in 
what proportion superannuation should be split. We hypothesised, on the basis of 
previous research, that parties, their legal representatives and the courts will face 
considerable difficulties in applying this reform, and that various procedural, 
legislative and social factors will limit its impact on settlement outcomes. The paper 
draws on data from two studies: (1) a national survey of settlement behaviour and 
outcomes involving superannuation; and (2) an analysis of Australian case law where 
the new reforms were applied. The findings demonstrate the limited capacity of the 
new reform to improve divorced women’s access to superannuation on retirement. The 
findings illustrate the factors that facilitate and inhibit the application of pension 
splitting legislation, and provide insight into how complex legislative reform is 
ultimately translated into the settlement behaviour of divorcing couples. A ’regulatory 
lens’ is applied to the discussion of these results, and questions are raised about the 
coherence of the new law and how this may have limited its effectiveness. 

5. /LVD�/RXLVH�<RXQJ (Murdoch University):  

6H[��/LHV��DQG�0RQH\��$XVWUDOLDQ�'HYHORSPHQWV�LQ�
WKH�5HFRYHU\�RI�'DPDJHV�IRU�3DWHUQLW\�)UDXG�

Australia has just seen its first case of a man suing a mother in deceit for paternity 
fraud: Magill v Magill [2006] HCA 51. The case went to the High Court, and caused 
considerable public debate, prompting the conservative federal government to 
consider introducing remedial legislation, as the action was unsuccessful. In reaching 
its decision, the High Court had the benefit of considering a range of varied responses 
to this issue in other jurisdictions. This paper discusses how the majority of the High 
Court came to find that deceit was not an appropriate vehicle for resolving such claims 
of economic harm within marriage and outlines the limits of this decision. The paper 
then explores how this decision fits with Australian family and child support law and 



 9

decision making in its treatment of the economic consequences of partnering and 
parenting, both before and after separation. 

1HZ�)RUP�RI�)DPLOLHV�DQG�/DZ��������
Paper Session 

(Session Organizer) Anne Boigeol, (Chair/Discussant) Benoit Bastard 

This panel will consider how the state and the law takes into account new form of families, 
like same sex marriages or unions, and how traditional family structure is being reshaped by 
contemporary presssures. 

Topics: FAMILY 

3DUWLFLSDQWV�
1. -RDQQD�6PLJLHOVND (University of Warsaw) <joanna.smigielska@wp.pl>:  

7UDQVIRUPDWLRQV�DQG�7KUHDWV�WR�WKH�&RQWHPSRUDU\�
)DPLO\�LQ�3RODQG�

The text presented refers to the effects of changes (political, economic and cultural) 
that affect the model of the contemporary Polish family. Transformations occurring 
currently cause certain modifications in the forms of family life that have existed up to 
now. These modifications consist above all in increased necessity to secure material 
basis for family livelihood because consequences of these changes turned out to be 
inconvenient for many families (unemployment). The action of a family member is 
either to take over a job beyond his or her domicile but still in Poland or to seek a job 
abroad. The absence of one or both parents influences the form of relationship 
between parents and children but also requires from other family members and 
acquaintances an active participation in exercising of e.g. upbringing, caring or 
nursing functions within this family. New earning prospects created an organisation of 
family life that differs from the one existing up to now. Many respondents treat this 
new organization as provisional only hoping that the current state of peculiar 
?disintegration" of family is temporary. Family that undergoes transformations 
remains still the environment which is perceived by the people as their most important 
living space and the central place in their system of values. 

2. 0LFKDO�7DPLU (Sha’arei Mishpat College of Law) <tammichal@gmail.com>:  

7KH�+HEUHZ�/DQJXDJH�+DV�1RW�&UHDWHG�D�7LWOH�IRU�
0H��$�/HJDO�DQG�6RFLROLQJXLVWLF�$QDO\VLV�RI�1HZ�
7\SH�)DPLOLHV�LQ�,VUDHO�

The configuration of a family in Israel is becoming increasingly diverse, as a growing 
number of families offer an alternative to the classic family. We aim to explore the 
self-identity of alternative families, created by gay/lesbian parents, from a 
sociolinguistic perspective. To this end, we are conducting interviews with parents 
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who formed new-type families, based on a semi-structured questionnaire, designed to 
elicit expressions about their family situation. Our focus is not on the sexual 
orientation of individuals, but on the new-type families they form, as they currently 
lack any defined status or even suitable terminology to describe them. We argue that 
the well developed notions of equality are insufficient for dealing with the changing 
identity of what constitutes today a family. Clearly, "new-type families" are not 
"equal" to classic families and therefore legal doctrines regarding substantive equality 
fall short of capturing the multidimensional context of the issue. We follow the theory 
of recognition, according to which self identity is established by interaction with 
others, through processes of mutual recognition at three levels: family, society, and 
state. The interviews reveal that the conditions for recognition at the family level are 
met, as such parents give their children love and emotional support. Yet, at the two 
other levels, "passive tolerance" is insufficient for providing a sense of "positive 
difference". Thus, a pre-requisite for building such a sense is by the state’s non-
neutrality, establishing cognitive respect and leading to social esteem in order to 
achieve "societal solidarity". 

3. $PDQGD�%DXPOH (University of Houston) <akbaumle@uh.edu>:  

/HJLVODWLQJ��WKH�)DPLO\���7KH�(IIHFW�RI�6WDWH�
)DPLO\�/DZV�RQ�WKH�3UHVHQFH�RI�&KLOGUHQ�LQ�6DPH�
6H[�+RXVHKROGV�

In 2006, various conservative groups in the United States announced an initiative to 
pass laws prohibiting the adoption of children by gay male and lesbian couples. In 
support of such legislation, they contend that children need both a male and female 
role model in order to develop properly; being raised in same-sex families is not 
considered to be in a child’s "best interest." Currently, four states have laws that 
restrict adoption by same-sex couples and/or single individuals, and in fifteen states 
same-sex adoption is permitted only in certain jurisdictions. In addition to adoption 
rights, there have also arisen disputes over the rights of both single individuals and 
gay men and lesbians to have children via reproductive technologies. There currently 
exist laws in eleven states that limit the ability of same-sex couples to have children 
through alternative reproductive means, such as surrogacy. In light of such proposed 
and existing laws, this paper examines the effect of current family laws and 
regulations on the presence of children in same-sex unmarried partner households. 
Specifically, we draw on the 2000 U.S. Census data to examine whether state-level 
legislation and policies which prohibit or restrict adoption, foster care placement, or 
the use of alternative reproductive technologies affect the odds of children being 
present in same-sex unmarried partnered households. Our findings suggest that these 
laws perhaps have less of an effect on the presence of children in same-sex families 
than one might expect. 

4. -DFNLH�-RQHV (University of West of England) <jackie.jones@uwe.ac.uk>:  
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&RPPRQ�&RQVWLWXWLRQDO�7UDGLWLRQV�DQG�6DPH�6H[�
0DUULDJH�LQ�WKH�(8��86$��DQG�&DQDGD�

Same-sex marriage - a comparative analysis of constitutional interpretation In the 
USA the same-sex marriage battle has been fought in the courts and in the legislatures 
in most of the 50 states. Initial court cases had interpreted these gender-neutral clauses 
as not prohibiting marriage licences to be issued. Thus where they were, the marriages 
of same-sex couples had been deemed as valid. However, many politicians saw this as 
an erosion of the tradition of marriage constituting the union of one man and one 
woman and effected change through the legislative arena. Many states have changed 
their state constitutions from gender-neutral marriage clauses to gender-specific ones. 
This has been justified by a traditional interpretation of the constitutional words and 
values underpinning American society stemming from the common laws of England. 
The living constitution concept was rejected by the majority of states through the 
legislature, and judges branded as too ’liberal’ and ’activist’. In Canada, the position of 
gender-neutral marriage laws was the same as in the USA. However, over several 
years, and the Canadian Supreme Court’s interpretation of the Charter of Rights, 
section 15, these laws were interpreted as allowing same-sex couples to marry in the 
name of equality. A federal statute was enacted which enabled this, whereas before 
states were free to regulate on this issue. Commentators have criticised Canada’s 
’social experiment’. In the European Union’s draft constitution, Article 9 of the Charter 
of Rights and Fundamental Freedoms permits people to marry, according to the 
national laws of that country. This right is worded differently to the ECHR’s Article 12 
right and thus may be interpreted in a different way. The European Court of Justice 
uses the concept of ’common constitutional traditions’ as an interpretative tool. This 
can be compared to the traditionalist interpretations. The search for common 
constitutional traditions has led the court to find common laws on a variety of 
subjects, including human rights and fundamental freedoms. The right to marry is one 
such fundamental right. Looking at the laws of different member states (UK, 
Germany, Spain, France) can the ECJ interpret Article 9 to mean same-sex couples 
have the right to marry the person of their choice despite the saving clause? This will 
be explored in the paper. 

5. 0LFKDHO�<DUEURXJK (Yale University) <michael.yarbrough@yale.edu>:  

6DPH�6H[�0DUULDJH�DQG�WKH�'LYLVLRQ�RI�+RXVHKROG�
/DERU��$�&DXWLRQDU\�7DOH�

Over the past several years, many jurisdictions have begun to extend legal recognition 
to same-sex couples. In five countries and the American state of Massachusetts, this 
recognition has come in the form of full marriage rights. Same-sex marriage advocates 
have welcomed these changes as crucial steps in fostering the full inclusion of lesbian 
and gay people in their respective political and legal communities. While this claim is 
surely true, relatively little attention has been paid to how such reforms might 
transform the character of same-sex relationships themselves. This is a particularly 
important question because same-sex relationships generally have been more 
progressive than their opposite-sex counterparts in important respects. This paper 
focuses on one such relative advantage: the somewhat more egalitarian division of 
household labor in same-sex households. We begin by examining the theoretical and 
empirical literature on the division of household labor in both opposite- and same-sex 
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households, then turn to comparisons between married and cohabiting opposite-sex 
couples to ask what role, if any, marriage per se may have played in exacerbating 
unequal division of labor in the heterosexual home. We speculate that the increasing 
availability of same-sex marriage may also tend to counteract the heretofore more 
egalitarian tendencies of same-sex couples. The paper concludes by cautioning policy-
makers, the lesbian and gay community, and same-sex couples themselves to guard 
against any such tendencies through the development of new institutional structures 
and normative practices that could mitigate marital inequality for same-sex couples 
and, by extension, for opposite-sex couples as well. 

3URWHFWLRQ�RI�0LQRUV��0HGLD�3ROLF\�DQG�WKH�)RUPDWLRQ�RI��WKH�&KLOG��
�������
Paper Session 

(Chair) Kati Hannken-Illjes, (Session Organizer) Estrid Sorensen 

As Internet, computer games and mobile phones proliferate, so does the protection of minors 
relevant material. With the aim of meeting the new challenges thus emerging the regulation of 
new media to the protection of minors is in a process of fundamental transformation. The 
current transformations affect regulatory institutions as well as discourses of ’the child’. On 
the one hand, laws are reformed and regulatory agencies are decentralised. National self- and 
co-regulation as well as supra-national regulation regimes emerge. On the other hand, 
protection of minors is exercised far beyond regulatory institutional practices: in courtrooms, 
in science, in schoolyards, in private homes. At each site - in institutions as well as beyond - 
the practices to the protection of minors imply an imaginary of the child to be protected. 
Discourses of ’the child’ are formed and reformed though these practices. The panel presents 
empirical founded discussions on the transformation of protection of minors regulation 
regimes as well as of the formation of new discourses of ’the child’. 

Topics: MEDIA AND LAW YOUTH AND CHILDHOOD 

3DUWLFLSDQWV�
1. 1LFN�/HH (Warwick University) <n.m.lee@warwick.ac.uk>:  


:KDW�GR�\RX�GR�ZKHQ�\RX�KDYH�VH["
���&XULRVLW\��
VHFUHF\�DQG�FKLOG�PHGLD�SURWHFWLRQ�

In the UK, taboo media content is often understood as threatening to penetrate a 
protective boundary drawn around the family home by responsible parents. On this 
view, concerned adults, including parents and commercial and public policy makers, 
need to focus their attention on managing children’s use of information and 
communications technology so as to protect them from harm. The proposed paper will 
report on the events leading up to and following an English mother learning that her 
11 year old daughter has watched a pornographic film on DVD. It will pay close 
attention to the narrative offered to the author by the mother in the course of the 
author’s ethnographic study of ’emotional intelligence’ in English schooling. A number 
of empirical observations will be made on the strength of this narrative: *Within this 
domestic space multiple boundaries were created around pornography. *Likewise, 
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multiple forms of protection were in play. *Some of these boundaries and forms of 
protection were created by adults, some by children, some by adults and children in 
concert. *There were at least two types of boundary in play; (a) those that all 
participants expected each other to know about and, (b) those that only some 
participants are supposed, by each other, to know about The paper will then examine 
the relation between these findings and key discourses of child media protection, 
paying particular attention to the themes of curiosity and secrecy. 

2. 'DYLG�2VZHOO (Goldsmiths, University of London) <d.oswell@gold.ac.uk>:  

,QWHUQHW�&KLOG�3URWHFWLRQ�5HJXODWLRQ�DQG�
&KLOGUHQ
V�0HGLD�WHG��5LJKWV��$�*HQHDORJLFDO�
$FFRXQW�

The paper considers three contemporary diagrams of the child: a) the discourse of 
children’s rights as framed in the UN ’Convention on the Rights of the Child’ and most 
recently in the European Commission’s ’Toward an EU Strategy on the Rights of the 
Child’; b) notions of the ’child in need of protection’ as constructed in internet 
regulatory discourse (at national, regional and international levels); c) the deeply 
troubling cases of youth innovation regarding ’peer-to-peer pornography’ (e.g. internet 
dating in Japan, picture posting and swapping in the UK, and the case of Justin Berry 
in the US). These diagrams will be discussed and understood in the context of an 
attempt to provide a theoretical understanding of children’s media rights and a focal 
point for re-imagining the question of accountability in internet child protection 
regulatory discourse and practice. A key issue running through the paper concerns the 
often wide discrepancy between regulation on behalf of children and young peoples’ 
experiential voices and practices. To foreground such a gap - a representational schism 
- is not to move to an ’apologist discourse’ that suggests that young people might be 
’complicit in their own victimization’. Such a move would certainly be worrying and 
of major concern. On the contrary, it is taken as an ethico-political demand to take 
seriously not only accounts of children’s agency, but also their labour, or productivity, 
in contemporary internet child protection regulation. 

3. (VWULG�6RUHQVHQ (Technical University Berlin) <estrid.soerensen@kgw.tu-berlin.de>:  

'LVFRXUVHV�RI��7KH�&KLOG��LQ�'LVFXVVLRQV�DQG�
([HUFLVHV�RI�*HUPDQ�&RPSXWHU�*DPH�
&ODVVLILFDWLRQ�

On 20th November 2006 the 19 year-old Sebastian B. entered his former school in the 
German town Emsdetten carrying two antique guns and a four pipe bombs. He shot 
and injured 37 people before killing himself. Until this day, Sebastian B. had been a 
Counter Strike player. The event gave rise to a heated controversy over the regulation 
of computer games in Germany. Recommendations for the banning of what came to 
be known as ’killer-games’ were reintroduced by Christian Democrats and the 
discussions amounted to the most serious thread to the existence of the German self-
regulation agency USK since its legal foundation in 2003 (partly as an effect of a 
similar shooting in Erfurt in 2002). Green Party representatives argued for increased 
media literacy initiatives to strengthen children’s ability to handle harmful media 
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content while Liberals suggested increased education of parents and caretakers who 
were described as ignorant of new media and thus the main obstacle of healthy media 
use. The paper presents the discourses of ’the child’ voiced in this debate as well as 
those embedded in the computer game ratings conducted by the USK. On the basis of 
these analyses the paper concludes with a discussion of how particular discourses of 
’the child’ match particular regulation practices. 

*OREDOL]DWLRQ�DQG�)DPLOLHV��������
Paper Session 

(Session Organizer) Anne Boigeol, (Chair/Discussant) Melissa Murray 

This session deals with some of the consequences of globalization on family : the 
development of transnational adoption, the development of international child abduction, and 
the increasing distance of the workplace from home, which makes family life difficult. 

Topics: FAMILY GLOBALIZATION 

3DUWLFLSDQWV�
1. .D]X\R�.XER (University of Illinois, Urbana-Champaign) <kkubo@uiuc.edu>:  

7UDQVFHQGLQJ�5DFH�DQG�WKH�'LOHPPD�RI�
0XOWLFXOWXUDOLVP��7KH�5ROH�RI�$GRSWLRQ�$JHQFLHV�
LQ�7UDQVQDWLRQDO�$GRSWLRQ�

This article unpacks multiculturalism by examining how race and racism are 
incorporated within its discourse when families are created through transnational 
adoption. Using data from participant observation of national conferences of adoption 
professionals, interviews with staff members of adoption agencies, participant 
observation of agency-sponsored training sessions, and interviews with adoptive 
parents, the article shows how adoption agencies interpret the adoption regulations of 
both the United States to promote adopting children from overseas. Adoptive parents, 
most of them white, are taught to embrace different cultures as the premise of 
multiculturalism. Yet, when agencies teach parents to recognize racism as a social 
problem in the United States, it triggers a dilemma. The article concludes with a 
discussion of how family formation through transnational/racial adoption brings color 
awareness into multiculturalism in the United States. 

2. (VLQ�6HQJXU (Anadolu University) <esengur@anadolu.edu.tr>:  

&XUUHQW�3UREOHPV�RQ�WKH�,QWHUQDWLRQDO�&KLOG�
$EGXFWLRQ�&DVHV�LQ�7XUNH\�

International child abduction has been a growing problem globally. In 1980 Hague 
Convention on Civil Aspects of International Child Abduction (Hague Convention) 
was developed as a response to this growing trend. Since 2000 Hague Convention has 
been the principal mechanism for enforcing the return of abducted children in Turkey. 
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However, there are some substantial problems regarding the operation of Hague 
Convention in Turkey particularly on the application of exception clauses of the 
convention. Although there are significant problems in the application of the 
Convention, there are liberal efforts to change the conservative manner of Court of 
Appeal on the application of Hague Convention. In this paper international child 
abduction will be examined with considering Hague Convention and case law in 
respect of Turkish Law. 

3. 'DSKQD�+DFNHU (Tel Aviv University) <dafna@post.tau.ac.il>:  

)URP�0RDELDQ�5XWK�WR�1RUO\�WKH�)LOLSLQR��
,QWHUPDUULDJH�LQ�,VUDHO�

Inter-religious marriages have become a significant phenomenon in Israeli society. 
While most of intermarriages are of immigrants from the former Soviet Union, some 
are composed of a native Israeli Jew and a Non-Jew immigrant. The couples of the 
latter kind embody in their everyday lives an inter-religious as well as inter-cultural 
and inter-national familial existence. This paper is based on 26 interviews conducted 
with 13 such couples and on a review of the legislation and rulings that deal with the 
legal mechanisms of joining the Israeli and the Jewish collectives. The legal 
framework and the personal experiences shaped in its shadow tell the story of the gap 
between the possibility to join the Jewish collective in the Biblical times and current 
constrains imposed on immigrants who come to Israel to join their spouse. 

4. 6KX�FKLQ�*UDFH�.XR (National Chung-Cheng University) <lawsck@ccu.edu.tw>:  

,QWHUQDWLRQDO�0DUULDJH�DQG�,QWLPDWH�&LWL]HQVKLS��
$�&XOWXUDO�/HJDO�6WXG\�RI�)DPLO\�/DZ�LQ�7DLZDQ�

Family Law is a statute for resolving disputes among family members over the 
control, protection, and custody of specific family members. In Family Law 
scholarship, one of the most critical debates considers when and how a family is 
interfered with by the state’s power. In this article, through a case study on a "foreign 
brides" in Taiwan, I will use the approach of Cultural Legal Study to explore how the 
state governs the transnational marriages through written law, legal discourse, and the 
rhetoric of legal reform. I will suggest that, the case study of "foreign brides" can 
facilitate a conjunction to interdisciplinary legal research, which involves critical 
assessment of the law itself. Moreover, I will argue that the discourse, practice, and 
rhetoric of legal reform maintain and even reinforces the hierarchy within the family 
through so-called "neutral" law. I will also discuss how transnational and global 
factors influence the protocols, procedures, and interpretations of Family Law and 
related regulations concerning foreign spouses. Finally, I will argue that the discourse 
of legal reform, including Family Law and immigration regulations, could cause a 
backlash, which would not benefit the multicultural aspects of a family but will 
generate a single-value "ideal" family instead. 

5. .HYLQ�0DLOODUG (Syracuse University) <maillard@syr.edu>:  
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$IULFDQ�&KLOGUHQ�DV�WKH�1HZ�%ODFN��7KH�,QFUHDVLQJ�
&DFKHW�RI�,QWHUQDWLRQDO�$GRSWLRQ�

Statistics show that children from Asia, Eastern Europe, or Latin America attract 
parents seeking international adoption, while the entire continent of Africa is widely 
overlooked. Of the 267, 677 children adopted from other countries between 1971 and 
2001 in the United States, less than 0.7% came from Africa. However, African 
children have have received more international attention this year due to celebrity 
adoptions, to such an extent that "Zahara" and "David" have become recognizable 
baby names in popular culture. Can this possibly mean a new focus on the African 
continent as a source country for adoptees? What explanation exists for the remarkable 
disparity in numbers between Africa and Asia? 

&KLOGUHQ�(QFRXQWHULQJ�-XVWLFH��,QWHUURJDWLRQV��&RQIHVVLRQV��DQG�
&ULPLQDOL]DWLRQ��������
Paper Session 

(Session Organizer) Lisa Frohmann, (Chair/Discussant) Janet Ainsworth 

This panel explores how juvenile justice is framed as a crime problem and the implications of 
police and judicial practices on children’s behavior and future options . 

Topics: YOUTH AND CHILDHOOD 

3DUWLFLSDQWV�
1. )LRQD�5DLWW (University of Dundee) <f.e.raitt@dundee.ac.uk>:  

&KLOGUHQ��3DUWLFLSDWLRQ��DQG�WKH�-XGLFLDO�
,PDJLQDWLRQ�

Family justice systems across the common law world encounter difficulties in finding 
ways to listen effectively to children and to make sure their participation in the legal 
process is meaningful. In circumstances where legislation anticipates that the wishes 
and feelings of children will be ascertained, one method available in most jurisdictions 
is for the judge to speak to the child. However, for a variety of reasons there is often 
considerable reluctance to do this and the task is instead delegated to a court reporter 
of some sort. In this paper I outline the main advantages of the "judicial interview" as 
well as the objections raised against them. I draw on the findings of an empirical study 
I conducted recently with judges and sheriffs in Scotland, where such interviews are 
quite common, to argue in favour of more widespread use of interviews. I suggest that 
when judges become more involved in children’s participation it can lead to more 
innovative and creative outcomes. I also argue, perhaps controversially, that the 
exercise of judicial discretion may hold the key to enhancing children’s rights of 
participation. 

2. &KULVWLQH�6�6FRWW�+D\ZDUG (New York University) <csh238@nyu.edu>:  
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([SODLQLQJ�-XYHQLOH�)DOVH�&RQIHVVLRQV��$GROHVFHQW�
'HYHORSPHQW�DQG�3ROLFH�,QWHUURJDWLRQ�

Juvenile false confessions are a serious problem throughout the world. In the context 
of the American criminal justice system, this paper looks at the connections between 
adolescent psychological development, police interrogation and the juvenile false 
confession phenomenon. It examines the psychological research on adolescent 
development and the impact this development can have on an adolescent’s decision to 
waive his or her Miranda rights and on his or her ability to withstand the techniques 
used by police to obtain confessions. The paper looks briefly at how other Common 
Law countries such as Canada, Ireland, and the United Kingdom deal with juvenile 
interrogation and concludes that in order to minimize juvenile false confessions, states 
should 1) ensure adequate comprehension of the Miranda warnings, 2) change the 
police procedures for interrogating juveniles, and 3) videotape all interrogations. 

3. 6LPRQ�6LQJHU (Northeastern University) <s.singer@neu.edu>:  

7KH�5HIUDPLQJ�RI�&ULPLQDOL]DWLRQ�LQ�-XYHQLOH�
-XVWLFH�

Why is the criminalization of juvenile justice able to persist despite the accumulation 
of scholarly knowledge that suggests a more treatment-oriented approach? This paper 
addresses the question of discourse on criminalization by drawing on organizational 
theories of framing and sensemaking to understand late modernity’s culture of control 
(Garland 2001). The framing perspective suggests that there are a variety of meanings 
attached to how social problems are constructed. Reframing draws on sensemaking 
approaches to understand why certain frames would emerge, and the way that they are 
determined by structural changes. In the second part of the paper, I present an analysis 
of the discourse of criminalization in juvenile justice based on media reports. I 
contrast the media framing of juvenile justice with law and policy-oriented articles. I 
hypothesize that in contrast to the scholarly literature, popular accounts of 
criminalization are unrelated to rates of violent juvenile crime. 

:KR
V�:DWFKLQJ��:KR
V�/LVWHQLQJ"�3DUHQW�&KLOG�5HODWLRQVKLSV�DQG�WKH�
/DZ��������
Paper Session 

(Session Organizer) Lisa Frohmann, (Chair/Discussant) Ellen S. Cohn 

This panel looks at the legal regulation of parent child relationships through comparative legal 
analysis of corporal punishment, child friendly court provision to protect children who have 
been abused by adults and the legal parameters of parental surveillance of children. 

Topics: YOUTH AND CHILDHOOD 

3DUWLFLSDQWV�
1. -DQH�0XOOHU�3HWHUVRQ (Pennsylvania State University) <jxm636@psu.edu>:  
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&LYLO�3URWHFWLRQ�)URP�$EXVH�$FWV�LQ�WKH�8QLWHG�
6WDWHV�DQG�7KHLU�)DLOXUH�WR�3URWHFW�&KLOGUHQ�

Part I of the paper will examine statutory standards and case law in the United States 
discussing parental violence toward children in the context of a party who wishes to 
obtain a civil protection from abuse order on behalf of a child. It will then draw 
conclusions about what amont of violence toward children we as a society accept in 
the name of parental discipline, contrasting the standards applied to children with 
those applied to adults. Part II of the paper will place the discussion in an international 
perspective, considering to what degree the laws and policies in the various states are 
incompatible with the United Nations Convention on the Rights of Children and 
comparing the standards in several European countries with those in the United States. 
Finally, the paper will examine the trends in the area of violence toward children, 
looking at the issue from a historical perspective to determine whether there is 
historical development in society’s rejection of parental violence toward children 
analogous to that which has occurred in the area of domestic violence toward women. 

2. %HQMDPLQ�6KPXHOL (Duke University) <shmuelib@gmail.com>:  

&RUSRUDO�3XQLVKPHQW�RI�&KLOGUHQ��&RPSDUDWLYH�
9LHZ�RI�&XUUHQW�DQG�'HVLUDEOH�0RGHOV�

Corporal punishment is a disputed issue among psychologists, sociologists, educators 
and, indeed, the general public. Accordingly, it is handled differently across legal 
systems. In most countries it is permitted so long as it is moderate and reasonable. 
Sixteen countries prohibit it by legislation or court ruling, some in criminal law and 
most in civil law (by enacting a children’s civil right not to be subjected to corporal 
punishment). This paper offers five different intervention models for governing the 
parent - child relationship: (1) A minimal intervention model (reflected in Roman 
law), which supports non-intervention even for a child’s harsh beating; (2) A strict-
penal sweeping intervention model, which forbids corporal punishment absolutely 
through the penal code, in some countries through legislation (Cyprus) and in some 
through court rulings (Israel and Italy); (3) A moderate intervention model (U.S.A, 
Canada, England), which allows moderate and reasonable corporal punishment; and 
(4) A gentle / civil rights sweeping intervention model (Scandinavian countries, 
Austria, Germany, Bulgaria, Iceland, Latvia), which creates a gap between sweeping 
declaration against corporal punishment in civil rights laws and the enforcing of that 
right only in harsh cases. This model uses primarily extra-legal solutions, such as 
instituting educational campaigns in order to assimilate the norm. After criticizing the 
four existing models, we shall present a fifth, proposed, desirable, balanced and 
integrated model. The paper applies the model to different legal systems and can be 
extended to other issues in the parent - child relationship. 

3. %HQMDPLQ�6KPXHOL (Duke University) <shmuelib@gmail.com>:  
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,Q�WKH�(\H�RI�WKH�&DPHUD�DQG�WKH�/DZ��3DUHQWDO�
6XUYHLOODQFH�RI�&KLOGUHQ�

Two major developments may be said to characterize the 20th century: the emergence 
and expansion of children’s rights and rapid technological advancement. These two 
developments intersect when parents use modern technology to monitor their children 
through hidden cameras placed over the house, including in the child’s room. Today’s 
world offers parents a host of technologies to monitor their children, from 3rd 
generation cell phones to web cameras. Use of these technologies raises significant 
questions of law and technology within the family unit and of our image of childhood 
and of parental roles, among them: (1) Are these technologies essential in today’s 
world to protect children and be in their best interest? (2) Will remote-control 
supervision replace parental direct and personal care? (3) The extent of legal 
intervention in parents-child relations as a reflection of human and children’s rights 
within the family: do children have a right to privacy vis-à-vis their parents, and if so, 
are they protected from monitoring inside the home? Might parental surveillance be a 
criminal offense or a tort? This paper engages with these questions and explores policy 
considerations in an attempt to determine whether parental surveillance should be 
governed by the law or by social norms and morality alone, and whether the law 
should protect 21st Century children from becoming the most-tracked generation and 
subject to a parent-sponsored Orwellian nightmare. 

4. 7DPDU�2��0RUDJ (College of Management Academic Studies) 
<tmorag@bezeqint.net>:  

/DZ�DQG�&KDQJH��3DUHQWDO�&RUSRUDO�3XQLVKPHQW�
IURP�D�&RPSDUDWLYH�3HUVSHFWLYH�

The issue of parental authority to mete out corporal punishment is at the very core of 
the law relating to parents and children. The discussion surrounding it expresses 
broader world views bearing, inter alia, on the scope of parental autonomy, the 
perception of the family, and the perception of childhood. Over the last twenty years, 
far reaching changes have taken place in many countries with regard to the law 
relating to corporal punishment. A comparative analysis of the legal arrangements 
enforced in different legal systems enables us to pinpoint social and cultural factors 
affecting the law on this question, which could not be located by analyzing each 
system separately. In this paper, I conduct a comparative analysis of legal 
arrangements relating to corporal punishment of children in the American and Israeli 
legal systems. The American case relates to a legal system that clearly acknowledges 
parental authority to resort to corporal punishment and has undergone only slight 
changes, slowly and largely out of sight. The Israeli is one of far-sweeping changes, 
leading toward a clear and sharp rejection of corporal punishment. The paper focuses 
on factors that promoted and prevented change in each of the two systems. Three 
central elements emerge from the comparative analysis: (1)Factors resting on the 
perception of the individual-state relationship. (2)Factors resting on the different 
religious traditions and on the influence of these traditions on the law. (3)Factors 
resting on the characteristics of the Israeli and American legal system 
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5RXQGWDEOH��,QWHUQDWLRQDO�5RXQGWDEOH�RQ�$ERUWLRQ��5HJXODWLRQ��1DWLRQDO�
&KDUDFWHU��&URVV�%RUGHU�0RYHV��������
Roundtable 

(Participant) Mary Anne Case, (Participant) Ruth Fletcher, (Chair) Ute Sacksofsky, (Session 
Organizer) Carol Sanger, (Participant) Michael Thomson 

Participants will address shifts and constancies in the politics and regulation of abortion over 
the last twenty-five years. The roundtable will focus of questions of nationalism and national 
character on relation to abortion regulation, how shifts in political structure influence abortion 
law, and the effects of international and regional legal regimes on abortion access and 
provision. 

Topics: GENDER AND SEXUALITY REGULATION 

3DUWLFLSDQWV�
0LQGHUKHLWHQ��(WKQL]LWlW�XQG�5DVVLVPXV�
)HDWXUHG�6HVVLRQ��5DFLVP�DQG�5DFLDO�0LQRULWLHV�LQ�'HPRFUDWLF�6WDWHV�
�������
Paper Session 

(Chair) Penelope Andrews, (Session Organizer) Heinz Klug 

The focus of the panel will be a comparative discussion of the experience of discrete racial 
minorities in democratic states. Panelists will be asked to reflect on the similarities and 
differences of experiences, laws, state policies and public discourse on race in democratic 
societies. Particular attention will be paid to the manifestations of racism, the consequences of 
the different forms that racism takes in different settings, and the nature and effect of state 
responses to these. 

Topics: RACE AND ETHNICITY RIGHTS AND IDENTITIES 

3DUWLFLSDQWV�
1. 7DXQ\D�%DQNV (University of Maryland) <tbanks@law.umaryland.edu>:  

0RYLQJ�EH\RQG�5DFLDO�([KDXVWLRQ�DQG�
'LVLOOXVLRQPHQW�LQ���VW�&HQWXU\�$PHULFD�

Racial exhaustion and disillusionment in 21st century America are the result of 
divisive identity political battles, outmoded theories of legal equality and a refusal to 
recognize socio-economic rights in legislative or constitutional form. There is a need 
to refocus discussions about social justice and democracy in the United States because 
notions of race and racial minority group dynamics dramatically changed in the late 
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20th century. Americans in determining how to achieve a socially progressive racially 
pluralistic democracy must be less introspective and more globally aware.. 

2. 4XGVLD�0LU]D (University of East London) <q.mirza@uel.ac.uk>:  

%ULWLVK�0XVOLP�:RPHQ�DQG�5HOLJLRXV�
'LVFULPLQDWLRQ�/DZV�

A number of key legislative changes guaranteeing protection from religious 
discrimination have been introduced recently in the British context. These range from 
the incorporation of the European Convention on Human Rights into the fabric of 
British laws by the Human Rights Act 1998, to the Employment Equality (Religion or 
Belief) Regulations 2003, a significant addition to British employment laws. Prior to 
these legislative changes, religious groups were forced to rely on the Race Relations 
Act 1976 in order to gain any form of protection from religious protection. However, 
unlike other religious groups, Muslims were notably excluded from such statutory 
protection. This paper offers an analysis of contemporary anti-religious discrimination 
laws and an appraisal of the form and level of protection such laws offer Muslim 
women in Britain. 

3. 0DUN�$�+DUULV (LaTrobe University) <Mark.Harris@latrobe.edu.au>:  

0DNLQJ�D�VSDFH�WR�EH�KHDUG��7KH�GHYHORSPHQW�RI�
�$ERULJLQDO�&RXUWV��LQ�$XVWUDOLD�

Within the last seven years a number of Australian States and Territories have 
introduced the concept of Aboriginal courts, where the presiding Magistrates sits in an 
informal session and is assisted in their deliberations by Indigenous Elders. This paper 
considers the factors leading to the establishment of the courts and the success of the 
innovation in reducing the levels of Indigenous over-representation in the prison 
system. More broadly it considers the implications of involving Indigenous Elders in a 
justice process and whether this can be seen as a move towards self-determination or 
an insidious means of co-opting Indigenous community heads to the legal system of 
the colonizer. 

4. .HQGDOO�7KRPDV (Columbia University) <kthomas@law.columbia.edu>:  

&RPSDUHG�WR�:KDW"��6RPH��&DXWLRQDU\��7KRXJKWV�
RQ�&RPSDUDWLYH�&ULWLFDO�5DFH�7KHRU\�

Taking a certain agnosticism toward the assumed benefits of comparative method as 
its point of departure, this paper offers an account of some potential costs of 
comparativism for the study of race, racisms and racial politics in contemporary 
democracies. It argues that a sufficiently critical comparative critical race theory must 
above all resist the allure of what might be called "race fundamentalism". The paper 
seeks, as well, to explore a few of the pitfalls of an unquestioned faith in "travelling 
theory" as a conceptual compass for mapping racial formations in democratic political 
societies, particularly in those societies where racialized power struggles often take 
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place in terms that never address the question of race, or do so by way of other 
discourses 

5DFH�LQ�0XOWL�5DFLDO�$PHULFD��������
Paper Session 

(Session Organizer) David Wilkins, (Chair/Discussant) Devon W Carbado 

This session brings together authors employing a broad range of methodologies to explore the 
meaning of race and the status of various racial groups in the United States. By examining the 
history of anti-miscegenation legislation, the legally inspired poetry of Langston Hughes, and 
the simultaneous racialization and marginalization of South Asian Americans, Native 
Americans, and Americans of Middle Eastern decent, the session will explore how diverse 
minority groups experience and cope with racism and exclusion and construct their own 
identity. 

Topics: RACE AND ETHNICITY 

3DUWLFLSDQWV�
1. +DQV�2VWURP (University of Puget Sound) <ostrom@ups.edu>:  

/DQJVWRQ�+XJKHV�DQG�WKH�3RHWU\�RI�D�'UHDP�
/HJDOO\�'HIHUUHG�

African American writer Langston Hughes (1902-1967) was one of the most 
politically alert American writers of his era and wrote numerous works about issues of 
race, ethnicity, and rights; the predicament of workers; lynching; and so on. 
Specifically, he wrote numerous poems about legal issues, including segretated public 
facilities, the Scottsboro Boys’ trial (which ultimately turned into a Supreme Court 
case), Brown v. Board of Education, Jim Crow Laws, Roosevelt’s failure to bring the 
New Deal to blacks, Roosevelt’s failure to desegregate the armed services, and so. My 
paper will analyze the ways in which Hughes wrote poetry about legal issues, and the 
paper will invite an audience of law-and-society scholars to bring their knowledge to 
bear on Hughes’s "literature of law" and Hughes’s perspective on African Americans’ 
"American Dream," which Hughes saw as being deferred by immoral and 
unconstitutional laws. 

2. %HWKDQ\�%HUJHU (University of Connecticut) <bethany.berger@law.uconn.edu>:  

5HG��7KHRUL]LQJ�$PHULFDQ�,QGLDQ�5DFH�
How does race work in Indian law and policy? Scholarship on the subject has too 
often either assumed that race works for Indians in the same way that it does for 
African Americans, and therefore emphasizes uses of blood quantum and segregation 
as primary evidence of racism, or has emphasized the lack of the hallmarks of white-
black racism, such as prohibitions on interracial marriage, to argue that race is not a 
significant factor for Indian policy. This paper undertakes a historical survey of the 
different eras of Indian-white interaction to argue that racial classifications are 
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important, but that they generally worked in a very different way than they did with 
respect to African Americans. North Americans were not primarily concerned with 
using Indian people as a source of labor, and therefore did not have to theorize Indians 
as inferior individuals to control that labor. Rather, the primary concern was to obtain 
tribal resources and use tribes as a flattering foil for American governments. Therefore 
it was necessary to theorize tribal societies as fatally and racially inferior, while 
emphasizing the ability of Indian individuals to leave their societies and join non-
Indian ones. This theory addresses the odd paradox that the most racially oppressive 
eras in Indian-white interaction emphasized and encouraged assimilation of Indian 
individuals. It also helps to provide a theoretically coherent explanation for the strange 
status of classifications of Indians under constitutional equal protection jurisprudence. 

3. 9LQD\�+DUSDODQL (New York University) <vh386@nyu.edu>:  

)RUPDO��0DWHULDO��DQG�6\PEROLF�'LPHQVLRQV�RI�
5DFLDOL]DWLRQ��7KH�&DVH�RI�6RXWK�$VLDQ�$PHULFDQV�

In this paper, I draw from whiteness studies and sociological race theory to examine 
American racialization. The framework I propose conceptualizes racialization in terms 
of three dimensions: formal, material, and symbolic; I apply these to analyze the 
racialized experiences of South Asian Americans (Americans who trace their ancestry 
back to the Indian subcontinent). My analysis presents racialization in terms of 
reflexive attributes rather than racial categories. Race is viewed primarily as access to 
’whiteness,’ with the negation of this access defined as ’otherness’; however, the 
dynamic model of race presented here can be also applied to other racial designations. 
To illustrate the utility of this framework, whiteness and otherness are examined as 
legal claims, ascriptions, and negations in the racialization of South Asian Americans, 
1900 to present. Among the historic episodes analysed are the Thind decision and 
related court decisions on whiteness, changes in U.S. immigration policy and Census 
classifications, the ’model minority’ stereotype, religious racialization, the political 
career of Bobby Jindal, and the recent "macaca" incident during the 2006 U.S. election 
campaign. I also discuss "blackness" as the primary (but not exclusive) category of 
"otherness" in the U.S. and present the implications of my analysis for American 
racialization in the 21st century. 

4. -RKQ�7HKUDQLDQ (University of Utah) <tehranianj@law.utah.edu>:  

:KLWHZDVKHG��$PHULFD
V�,QYLVLEOH�0LGGOH�(DVWHUQ�
0LQRULW\�

This Paper is based on my forthcoming book with New York University Press and its 
Critical America Series, edited by Richard Delgado and Jean Stefancic. In it, I 
examine the antinomy of middle-eastern legal and racial classification. Individuals of 
middle-eastern descent are caught in a catch-22. Through a bizarre fiction, the state 
has adopted the uniform classification of all individuals of middle-eastern descent as 
white. On paper, therefore, they appear no different than the blue-eyed, blonde-haired 
individual of Scandinavian descent. Yet reality does not mesh with this bureaucratic 
position. On the street, individuals of middle-eastern descent suffer from the types of 
discrimination and racial animus endured by recognized minority groups. The 
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dualistic and contested ontology of the middle-eastern racial condition therefore 
creates an unusual paradox. Reified as the other, individuals of middle-eastern descent 
do not enjoy the benefits of white privilege. Yet, as white under the law, they are 
denied the fruits of remedial action. Moreover, the state’s racial fiction fosters an 
invisibility that perniciously enables the perpetuation and even expansion of 
discriminatory conduct, both privately and by the state, against individuals of middle-
eastern descent. Indeed, unlike virtually every other racial minority in our country, 
middle easterners have faced rising, rather than diminishing, degrees of discrimination 
over time - a trend epitomized by recent targeted immigration policies, racial profiling, 
a war on terrorism with a decided racialist bent, and growing rates of job 
discrimination and hate crime. By tracing the chilling reproblematization of the middle 
easterner from friendly foreigner to enemy alien, enemy alien to enemy race, this 
Paper argues that the modern civil rights movement has not done enough to advance 
the freedoms of those of middle-eastern descent. Finally, the Paper critiques the extant 
literature in critical race theory for ignoring issues of concern to individuals of middle-
eastern descent. Specifically, the legal academy must launch a dialogue, in both its law 
review literature and the classroom, on the particular problems facing the middle-
eastern population, especially in the post-9/11 environment. A central tenet of this plea 
is a re-examination in what we - as a society and as scholars - count as diversity. The 
Paper therefore takes a simple, though radical, step: calling for the development of a 
middle-eastern critical legal scholarship. 

5. 6FRWW�/HRQ�:DVKLQJWRQ (Princeton University) <slw@princeton.edu>:  

$�4XDQWLWDWLYH�+LVWRU\�RI�$QWL�0LVFHJHQDWLRQ�
/HJLVODWLRQ�LQ�WKH�8QLWHG�6WDWHV������������

Putting to work an independently compiled dataset containing over 30 decades and 
300 years of anti-miscegenation activity in the United States (1661-1967), the current 
paper provides a comprehensive analysis of the spread and intensification of anti-
miscegenation statutes, in states across the country, between 1880 and 1940. With the 
help of ArcGIS (a geographic information systems package), it takes a detailed look at 
the overall levels of anti-miscegenation activity that prevailed during the 1880-1940 
period-and, employing a severity index that I developed and used in an earlier essay, it 
tracks changes in the *definitions used* (for the purposes of each statute), as well as 
changes in the *penalties prescribed* (under the terms of each statute). After 
identifying why 1880-1940 was such a peculiar period in the history of anti-
miscegenation legislation, the paper furnishes a series of contagion models predicting 
the anti-miscegenation profiles of *individual* states as a function of the anti-
miscegenation profiles of *adjacent* states, in four, geographically distinct regions: 
the South, the West, the Midwest, and the Northeast. Throughout, preliminary findings 
are discussed with respect to a larger, book-length project examining the 
crystallization of the one-drop rule in the United States between 1890 and 1935. 

,QWHUQDWLRQDO�DQG�&RPSDUDWLYH�/DZ�$SSURDFKHV�WR�0LQRULW\�DQG�
,QGLJHQRXV�3HRSOHV
�5LJKWV��������
Paper Session 

(Session Organizer) Lillian Aponte Miranda 
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The experiences of racial and ethnic minorities as well as indigenous peoples existing within 
state structures are increasingly shaped by international and transnational legal developments. 
This panel will address the developing regime of international and transnational laws, norms, 
and institutional activities across the public/private divide that specifically concern discrete 
minority communities and indigenous peoples. It will discuss the contemporary claims of 
such groups and the specific issues associated with the advancement of their claims at the 
international level. Challenges to the advancement of contemporary claims include the 
designation of an appropriate international legal identity for minority and indigenous 
communities, the re-conceptualization of orthodox international law doctrines, and the 
increasing influence of non-state actors, including corporations, on state responses. While 
continuously evolving international and transnational laws and norms have the potential to 
transform the domestic management of claims by minority groups and indigenous peoples, 
avenues for the operationalization of international gains domestically need development. 
Accordingly, the ultimate benefits and consequences of such international and transnational 
approaches remain ambiguous to many. 

Topics: RIGHTS AND IDENTITIES INDIGENEITY AND FIRST PEOPLES 

3DUWLFLSDQWV�
1. +DUL�2VRIVN\ (University of Oregon):  

7KH�%RXQGDULHV�RI�3RVW������-XVWLFH��$�/DZ�DQG�
*HRJUDSK\�3HUVSHFWLYH�RQ�,QVLGHUV�DQG�2XWVLGHUV�

This paper provides a law and geography analysis of the ways in which our legal 
structures constrain the possibilities for justice of categories of people. In particular, it 
compares the barriers faced by post-9-11 "enemy combatants" and the indigenous 
peoples who were this country’s original inhabitants as a basis for exploring how due 
process’s boundaries might be drawn more fairly. The paper begins by considering the 
geography of two representative cases. In the first, Jose Padilla was detained as an 
"enemy combatant" under executive authority until a court required him to be treated 
as a criminal defendant. In the second, the United States government expropriated the 
Dann sisters’ land, paid itself in trust for them as compensation, and then sued them in 
trespass for using their traditional lands. Both of these cases exemplify the ways in 
which the boundaries of place, space, and time limit the possibilities for justice. The 
intersecting geographic vectors that run through these cases raise foundational 
questions about the geopolitical spaces that our legal system currently maps, which the 
paper next explores. Despite the seemingly omnipotent nation-state that dominates the 
petitioners’ experiences in the two cases, the geography suggests a modified 
Westphalian structure which raises core questions: (1) To what extent are, and should, 
the cases occur in enclosed Westphalian spaces? and (2) What are the boundaries of 
the exceptionalism at intra-state and inter-state levels that runs through these cases? 

2. 0DUF\�3HHN (St. Louis University):  

1HZ�*RYHUQDQFH�DQG�,QGLJHQRXV�3HRSOHV�
This paper examines the manners in which new governance might affect (or should 
affect) indigenous peoples’ rights. The paper posits that indigenous peoples’ rights are, 
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for the most part, extremely vulnerable under traditional legal regimes, and that 
transnational governance and new governance offer a possibility for indigenous 
peoples to assert various legal rights, including intellectual property rights. The 
ultimate effect of new governance on indigenous people can be either destructive or 
positively transformative depending on the evolving nature of new governance and 
transnational law, as well as the ethos of the pertinent "shareholders" of the governing 
institutions and organizations. 

3. 5DGKD�3DWKDN (University of Kansas):  

)HGHUDOLVP��&XVWRPDU\�,QWHUQDWLRQDO�/DZ��DQG�WKH�
3URWHFWLRQ�RI�5LJKWV�

This paper builds on and seeks to contribute to the long-standing debate about the 
interplay of American federalism and international law by focusing on the use of 
customary international law for the protection of minority and indigenous rights. 
Scholars have long discussed the role of customary international law in the American 
federal structure. This paper seeks to consider both the federalism challenges 
associated with the construct of customary international law as federal common law 
and also the potential opportunities for states, rather than federal courts, to actively 
advance customary international law. The application of customary international law 
as federal common law may present an exciting opportunity for the protection of 
minority and indigenous rights. However, principles of federalism warrant an 
approach that is sensitive to the balance of power between the federal courts and the 
states. Any dramatic expansion of federal common law must be accompanied by a 
consideration of whether the federal courts’ relationship to the states will become 
inconsistent with the delicate balance that has traditionally been struck. 

4. /LOOLDQ�$SRQWH�0LUDQGD (Florida International University):  

7KH�,PSDFW�RI�&RUSRUDWH�$FWRUV�RQ�,QGLJHQRXV�
/DQG�5LJKWV��0HHWLQJ�WKH�&KDOOHQJHV�RI�'HVLJQLQJ�
+XPDQ�5LJKWV�5HVSRQVLELOLWLHV�

This article addresses the specific challenges to designing human rights 
responsibilities for corporate actors involved in collaborative ventures with states that 
impact indigenous land rights. The article posits that the land rights of indigenous 
peoples that have been articulated in the context of state responsibility under 
international law could nevertheless serve as a source for designing the substance of 
corporate actors’ responsibilities. However, the article identifies and analyzes two 
primary challenges to designing corporate responsibility with respect to indigenous 
land rights. The first challenge involves articulating the substantive nature of the 
corporate responsibility vis-à-vis the responsibility of the joint state actor. The second 
challenge entails articulating the nature of the corporate responsibility in accordance 
with the corporate form. The first challenge requires an analysis of theories of 
collaborative responsibility that would accurately reflect the relationship of liability 
between the joint state and corporate actors. The second challenge requires an analysis 
of the uniqueness of the business form vis-à-vis the imposition of human rights 
responsibilities. More broadly, this article examines the appropriate role of 



 1

international law in responding to the land and resource claims of indigenous peoples 
vis-à-vis corporate actors. 

5. /XD�<XLOOH (University of Oregon):  

0LQRULW\�5LJKWV�DQG�5HOLJLRXV�&ODLPV��&KDOOHQJHV�
DQG�3RWHQWLDOV�RI�,QWHUVHFWLRQDOLW\�

In September 2004, a French law came into effect banning the "conspicuous" display 
of religious symbols in schools. A wave of expulsions followed in which Muslim girls 
were thrown out of school for wearing veils, which they viewed as a requirement of 
their religion. In July 2005, the Italian parliament approved a law that made it an 
offense to hide one's features from the public. Those affected by the law would 
include women required by their religion beliefs to wear a burqa. In both cases, 
opposition to the law highlighted the importance of religion to the laws' potential 
targets. Ironically, most of the expelled French girls and Italian women were also 
members of racial and ethnic minorities, ostensibly protected by domestic laws and 
international obligations aimed at protecting their rights. This paper explores the 
difficulties of operationalizing the rights of minority groups whose intersecting 
identities lead them to seek protection for interests not always associated with racial 
and ethnic minorities. It asks whether and how rapidly evolving international norms 
and increasingly powerful transnational actors can (or should) address such 
intersectionality. 

,VUDHOL�/DZ�DQG�WKH�6RFLDO��7UDQV�)RUPDWLRQ�RI�0LQRULWLHV�DQG�
'LVDGYDQWDJHG�*URXSV��������
Paper Session 

(Session Organizer) Alexandre (Sandy) Jonathan Kedar, (Chair/Discussant) Ariela Gross 

The purpose of this panel is to explore the complex roles played by the Israeli legal system in 
creating, perpetuating and transforming the position of minorities and disadvantaged groups. 
The panel consists of four papers presented by Haifa Law School Professors and one 
comment by professor Ariela Gross from University of Southern California Law School. In 
the first paper, Ilan Saban investigates the interrelation between Israeli Law and the socio-
political status of the Arab-Palestinian Minority in the period between the "Land Day" (1976) 
and the "October events" (2000) and argues that the Israeli Supreme Court contributed to the 
erosion of important mechanisms that used to stabilize the control system to which the Arab 
minority was subjected until the end of the 1970s. In the second paper, Alexandre (Sandy) 
Kedar explores how the State, as a strategic repeat player, "played for the rules" and 
established a landmark judicial precedent that effectively transformed the Bedouins residing 
in "unrecognized villages" into trespassers. The paper also compares the effects of this status 
with the effects of the legality/illegality of Jewish settlements and outposts in the occupied 
territories. The third paper, by Sagit Mor researches the controversy surrounding the recent 
reduced minimum wage regulations for disabled people in Israel. While the regulations were 
celebrated as a creative mechanism that facilitates disabled people's entry to the workforce, it 
simultaneously invoked criticism and resistance among some groups of disabled people. 
According to the critics, the regulations are in essence a poverty trap. By contrasting the two 
views, the paper examines whether the new law that appears to be progressive and innovative, 
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in fact perpetuates the marginality of disabled people. In the fourth paper Noya Rimalt, 
examines the role of law in creating the phenomenon of female draft resistors in Israel and in 
shaping and transforming it throughout the years. Rimalt critically examines the history of the 
creation of a right for exemption from military service on grounds of conscience, and its 
abolishment by the Israeli Supreme Court on the ground that the principle of sex based 
equality requires that women should be subjected to the same strict legal treatment as men. 
The paper argues that this case study illustrates the inherent constraints of contemporary legal 
discourse in promoting substantive gender equality. Finally, Ariela Gross will comment on 
the common themes of the papers, namely the role of law in constructing and altering social 
marginality. 

Topics: CITIZENSHIP AND NATION HUMAN RIGHTS 

3DUWLFLSDQWV�
1. ,ODQ�-RQDWKDQ�6DEDQ (University of Haifa):  

/DZ
V�(URVLYH�3RZHU�XSRQ�D�&HUWDLQ��&RQWURO��
6\VWHP��7KH�$UDE�0LQRULW\�LQ�,VUDHO�����������

The purpose of this paper is to investigate the interrelation between Israeli Law and 
the socio-political status of the Arab-Palestinian Minority in the period between the 
"Land Day" (1976) and the "October events" (2000). In the first three decades since 
the creation of Israel, the mode of inter-communal relationship between Arabs and 
Jews in Israel was that of a "control" system (Lustick, 1980). The paper explores the 
involvement of the Israeli Law in the dynamics that have occurred in this relationship, 
namely, its movement to a system termed by sociologist Sami Smooha "ethnic 
democracy" (Smooha, 1990). My main argument is that several legal developments 
helped strengthen two socio-political processes. First, Law contributed to the 
appearance of more liberal aspects in the Israeli reality (in Israel proper, namely, 
within the green-line). Secondly, certain legal developments eroded important 
mechanisms that used to stabilize the control policy and thus pushed for a new and 
more moderate equilibrium. The main purpose of the paper is to analyze Law’s 
contribution to this erosion of the "control" system. An important caveat is in need 
here. The Arab minority status has improved, but it is far from being enviable. A more 
comprehensive analysis thus demands to unfold, simultaneously, the darker side of the 
Israeli Law in this context. 

2. $OH[DQGUH��6DQG\��-RQDWKDQ�.HGDU (Haifa University):  

&RQVWUXFWLQJ�0DUJLQDOLW\�WKURXJK�,OOHJDOLW\��,VUDHOL�
/DZ�DQG�WKH�%HGRXLQV�RI�WKH�1HJHY�

About half of the 160,000 Bedouins of the Negev desert in Israel live in "unrecognized 
settlements". Their very presence is conceived as illegal and this "illegality" influences 
every aspect of their lives. For example, recently a District Court rejected a petition of 
Bedouins requesting to be connected to running water. The Court based its decision on 
the perceived illegality of their dwelling. Similarly, the Israeli Supreme Court lately 
rejected a petition of a small child suffering from cancer to connect her home in an 
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"unrecognized village" to electricity needed to cool its medications. The main purpose 
of the paper is to investigate the legal construction of the Bedouins as illegal 
trespassers. The paper focuses on the landmark case of El-Hawashle in which the 
Supreme Court decided that the land of the Bedouin petitioners was "Mewat" and 
therefore State land. As a result, the Bedouins were declared as illegal trespassers on 
land they held for generations. In the first part, and on the basis of archival work, I 
plan to show how the State, as a strategic repeat player, "played for the rules" and 
strove to establish a landmark judicial precedent. This endeavor which lasted between 
it initiation in 1967 and the decision of the Supreme Court in 1984 was successful and 
from 1984 on, it became practically common judicial knowledge that all Bedouins in 
"unrecognized settlements" are illegal trespassers. In the second part , and again, on 
the basis of archival documents, I challenge the ruling of El-Hawashle and show that 
many of its assumptions are ungrounded. In the last part of the paper, I will shortly 
compare the effects of the perceived illegality of the "unrecognized Bedouin 
settlements" with the effects of the legality/illegality of other settlements such as the 
Jewish settlements and outposts in the occupied territories. 

3. 1R\D�-RQDWKDQ�5LPDOW (Haifa University):  

:RPHQ�&RQVFLHQWLRXV�2EMHFWRUV�LQ�,VUDHO�EHWZHHQ�
WKH�/LPLWV�RI�/DZ�DQG�,WV�3RVVLELOLWLHV�

This paper examines the role of law in creating the phenomenon of female draft 
resistors in Israel and in shaping and transforming it troughout the years. Israeli Law 
subjects both men and women to a mandatory draft. Yet, for many years women 
enjoyed a specific recognized right for exemption from military service on grounds of 
conscience, while men were not awarded a similar right. However this sex specific 
right has been recently abolished by the Israeli Supreme Court. The Court ruled that in 
all issues related to conscientious objection the principle of sex based equality requires 
that women should be subjected to the same strict legal treatment as men. This lattr 
legal development and its various implications for women are the main focus of this 
paper. The paper provides a close analysis of the legal framework within which the 
original sex specific right was born and explore the dynamics that led to its 
abolishemnt. The main argument is that this analysis provides an interesting case 
study regarding not only the limits of law, but also its unexpected results. 

4. 6DJLW�-RQDWKDQ�0RU (Haifa University):  

5HGXFHG�0LQLPXP�:DJH�IRU�'LVDEOHG�3HRSOH��$�
3DWK�WR�:RUN�RU�D�3RYHUW\�7UDS"�

My paper explores the controversy surrounding Reduced Minimum Wage Regulations 
for disabled people in Israel. The Regulations promulgate that if a person is interested 
in entering the job market but is unable to meet minimum standards of performance 
she can file a request to determine the level of reduction she is eligible to. The 
Reduced Minimum Wage Regulations, then, create a mechanism that allows 
employers to pay less than minimum wage to such employees. The Regulations were 
celebrated by disability advocates who searched for creative mechanisms that facilitate 
disabled people’s entry to the workforce, particularly people with mental and 
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developmental disabilities. The need for such regulations emerged out of the 
understanding that non-discrimination and accommodation laws are not enough. The 
law in this instance was imagined as a tool for social change, a resource at the hands 
of the powerless to promote structural transformation: actual wage for actual work 
instead of sheltered work or welfare allowances (which are anyway lower than 
minimum wage). The end result would be a broader transformation in the place of 
people with severe disabilities in the workforce and in the public sphere. Yet the 
Reduced Minimum Wage Regulations also invoke criticism and resistance among 
other groups of disabled people. For them, it is a poverty trap - a license to pay less for 
people who could otherwise earn more; a downhill road towards the exploitation of 
cheap labor force; a message that disabled people are not productive after all. Under 
this view, the new law appears to be progressive and innovative, but in fact 
perpetuates the marginality of disabled people and the view of disability as a state of 
worthlessness and non-productivity. The paper will pay close attention to the inner 
conflicts within the Israeli disability community that the new Regulations exposed and 
generated. 

&LYLO�3RSXODWLRQ�LQ�/DZOHVVQHVV�6WDWH��������
Paper Session 

(Chair) Tamar Pitch, (Session Organizer) Menachem Hofnung 

Topics: HUMAN RIGHTS 

3DUWLFLSDQWV�
1. ,EUDKLP�%DGDPDVL�.DPDUD (Forum for Human Rights):  

&KDUDFWHUL]LQJ�WKH�6LHUUD�/HRQH�&RQIOLFW��9LROHQFH��
+XPDQ�5LJKWV��DQG�*HQGHU�

Background Painful memories of atrocities, devastation lingers- forming an indelible 
prints in the annals of Sierra Leone, lasting for generations, whilst others (the future) 
will learn from such experience. Sierra Leone had experience a brutal and devastating 
wars, and most of these crimes once shrouded has become topical within and without. 
As a legal researcher once attached to the Defence Office of the UN backed Special 
Court for Sierra Leone and as an eyewitness to some of these incidences my paper 
would digress on topic: characterizing the Sierra Leone Conflict-Violence, human 
rights and gender. Objectives To identify the various human rights abuses during the 
Sierra Leone conflict. To evaluate post-war institutional responses to these human 
rights abuses. Content This piece is divided into four. Part I survey of the causes of the 
war and the role played by authoritarian regimes that created those flammables 
necessary to ignite this violent war. Part II consist of patterns of the war, and atrocities 
committed, including other forms of human rights abuses like gender violence, 
systematic attack against innocent civilians, rape, sexual slavery and others. Part III 
encapsulates post-war responses in respect of abuses - the role of the UN Special 
Court for Sierra Leone, the Truth and Reconciliation Commission and others. Lastly 
Part IV contained evaluation of challenges confronted by post-conflict Sierra Leone in 
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addressing the effect of these acts. Conclusion This looks at the future and prospect for 
human rights and gender in Sierra Leone. 

2. 3DWKLN�*DQGKL (NALSAR University of Law):  

2XW�RI�6LJKW���)RUFHG�'LVDSSHDUDQFHV�DQG�WKH�
,QGLDQ�6WDWH�

Mohinder Kaur, a lame and partially blind woman has been living in the false hope of 
the return of her son for the past seven years, albeit to no avail. Her son joins the 
10000 odd people who are missing in Punjab since Operation Bluestar, conducted in 
1984. Besides Punjab, the same story holds true for more than 15,000 unfortunate 
families in India, especially in Kashmir and Gujarat. It is also pertinent to note the 
absence of any law regarding forced disappearances under the Indian Laws. 
Furthermore, another crucial issue to be addressed in the given context is that of 
torture and the abrogation of Universally declared human rights. The irony of the fact 
is that India, hailed for being the world’s largest Democracy has both seriously faltered 
on the issue of impunity for mass crimes and the accountability of the State. The State 
machinery has never been held accountable for its wrongs in this regard. The law 
protects State officials from being arrested and demands prior sanction to do so. India 
not being a party to the Rome Statute establishing the International Criminal Court, 
further adds to the trouble of punishing the perpetrators of such crimes. Hence, this 
paper addresses the distressing issue of forced disappearances together with state 
accountability and impunity for mass crimes in India. It would also suggest suitable 
solutions and justify the need for the ratification of the Rome Statute by India. 

3. 'DYLG�5HVWUHSR�$PDULOHV (Oñati International Institute for the Sociology of Law):  

+XPDQ�5LJKWV�LQ�D�6RFLRORJLFDO�3HUVSHFWLYH��7KH�
&DVH�RI�WKH�'LVSODFHG�3RSXODWLRQ�LQ�&RORPELD�

The Colombian armed conflict that has persisted over the past two decades has 
affected both directly and indirectly a wide range of its population. Within the former, 
the displaced population is one of the groups that have been affected the most. 
Recently, the Colombian state and human rights organizations have designed and 
implemented an important number of plans to give support to this vulnerable group. 
The aims of this research are to analyze the governmental policies and non 
governmental plans designed and implemented, and evaluating if they incorporate a 
differentiated protection of Human Rights. On the second and purposive section of 
this presentation, I suggest a new sociological perspective of the concept of Human 
Rights - theoretically framed in Human Rights as state legitimacy of Habermas- from 
which the programs that are designed to support the displaced population can depart in 
order to satisfy more accurately the different and specific needs of this particular 
population. This proposal includes gender, generation, ethnic and cultural differences 
of the displaced population and tries to overcome the traditional three generational 
approaches of Human Rights that have somehow dominated the classical studies. This 
research is based on empirical evidence and focuses on qualitative data, especially 
through interviews, surveys and document analysis within a theoretical - descriptive 
frame. 
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1DWLRQDO�DQG�,QWHUQDWLRQDO�/DZ�DQG�,QGLJHQRXV�3HRSOHV��������
Paper Session 

(Chair/Discussant) L Jane McMillan, (Session Organizer) Sally Merry 

International law, including human rights law, has proved a mixed benefit for indigenous 
peoples. National criminal law has, however, an often negative role in indigenous 
communities. 

Topics: INDIGENEITY AND FIRST PEOPLES 

3DUWLFLSDQWV�
1. (OHQD�&LUNRYLF (York University):  

)UDJPHQWDWLRQ�RI�,QWHUQDWLRQDO�/DZ�DQG�
,QGLJHQRXV�3HRSOHV
�&ODLPV�WR�6HOI�'HWHUPLQDWLRQ�

For indigenous peoples, the use of international law has been a double-edged sword. 
As they put forward claims to self-determination, indigenous peoples’ interests can be 
seen to collide with claims to sovereignty of states that see their territorial integrity 
challenged. In addition, however, they collide with the interests of transnational 
corporate actors, whose importance has been increasing with regard to their economic 
and political power vis-à-vis governments and societal actors. Transnational 
corporations have, autonomously, in collaboration with domestic governments, or 
empowered by international treaties and organizations, such as NAFTA or the WTO, 
been able to pursue economic interests in the same regions claimed by indigenous 
peoples. One feature of contemporary public international law is the emergence of 
specialized and relatively autonomous legal sub-systems such as "human rights law" 
or "corporate governance", each with their own principles and institutions. This results 
in a conflict between different rule-systems and institutional practices, which in turn 
poses a challenge to the overall unity of international law. In the literature this is 
referred to as "fragmentation" or "legal pluralism". This essay explores the merits of 
these theoretical assessments by examining the consequences of those conflicts in the 
particular context of indigenous peoples' rights. I am concerned with assessing the 
way in which general public international law shapes the legal claims made by 
indigenous peoples invoking a right to 'self-determination' under public international 
law. Two questions guide my analysis. Whether, and if yes, how public international 
law can serve as a strategic tool for indigenous peoples to advance their claims to self-
determination? The second question narrows in on the conflicts between indigenous 
claims to self-determination on the one hand and domestic and international public 
and private, interests in the use and control of land on the other. 

2. *HUDUGR�0XQDUUL] (University of Warwick/University of British Columbia):  
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,QGLJHQRXV�3HRSOHV�6WUXJJOHV�DQG�WKH�-DQXV�)DFHG�
1DWXUH�RI�,QWHUQDWLRQDO�+XPDQ�5LJKWV�/DZ�

This paper discusses the paradoxical Janus-Faced Nature of International Human 
Rights Law and the struggle of indigenous peoples. Focusing on critical legal 
approaches and postcolonial theories of law, this paper questions whether the 
established international human rights law and discourse can serve as a strategic tool 
for indigenous peoples struggle for justice and recognition. It argues that, on the one 
hand, the official international human rights law and discourse, following the tradition 
and exclusionary logic of modern international law, is constituted in the rejection and 
yet reception of the "others" (the savages, primitives, indigenous), and it operates as 
framework for a contemporary civilizing mission integrated to the expansion of the 
market economy and the "humanitarian" intervention of Western powers in the Third 
World countries. On the other hand, international human rights law provides 
indigenous peoples a discursive legal space within the global arena to bring their 
stories, narratives, worldviews, and to contest its exclusionary logic and Eurocentric 
liberal individualist foundations. Indigenous peoples’ narratives, and demands for 
international legal personality, collective rights, and sovereignty have directly 
contested the continuing efficacy of the modern nation-state and law and revealed 
ongoing dominant and exclusionary representational categories as established by 
Eurocentric international law. 

3. 0DUN�7KRPDV (Queensland University of Technology):  

�7R�DOO�PDQNLQG�DGGUHVVHG���'HDWK�LQ�&XVWRG\���
7UDJHG\�������EXW�LV�LW�%HFNHWW�RU�6KDNHVSHDUH"�

In 2004, Mulrunji, an indigenous resident of Palm Island in Queensland (Australia), 
died in the watchhouse shortly after having been arrested on a minor charge. The 
coronial inquest into the death found that the arresting officer, Snr Sgt Hurley, had 
caused Mulrunji’s death. The Director of Public Prosecutions, reviewing the evidence 
from the inquest, decided that there was insufficient evidence to proceed with criminal 
charges against Hurley. The circumstances surrounding Mulrunji’s death are tragic . . . 
but the dramatic rhythm of governmental responses to the death, and the events 
unfolding in the community, map more readily to Waiting for Godot than to the 
dynamics of conventional Shakespearean tragedy. The Aristotelian beginning, middle 
and end gives way to cyclical inertia. In Godot, nothing happens . . . twice. Godot’s 
bilateral structure resounds on the public stage of governmental response. An 
independent review of the DPP’s decision, being "on the papers", will necessarily 
retrace the Becketesque steps of the original decision. Godot’s implied infinity of 
"nothing happening" echoes in the one hundred and forty seven deaths in ten years, for 
which no-one is responsible. Despite 339 recommendations of the 1991 Royal 
Commission into Aboriginal Deaths in Custody, there is "nothing [needing] to be 
GRQH���+DPOHW�HYHQWXDOO\�UHVROYHV������� �SUHFLSLWDWHV�D�UHVROXWLRQ�ZKLFK��OLNH�
the fall of a sparrow, may not be now ? yet it will come. Vladimir and Estragon, 
however, will meet again each evening in eternal, futile and unconsummated vigil. 
The indigenous population has waited, and will wait, with no more prospect of 
justice’s arrival than of Godot’s. Gogo’s despairing "I can’t go on like this" meets Didi’s 
"That’s what you think". And, as for Didi and Gogo, the hanging tree is a real and 
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constant possibility . . . . . . "to all mankind they were addressed, those cries for help 
still ringing in our ears!" 

4. &KLK�:HL�7VDL (University of Washington):  

.QRZLQJ�'HPRFUDF\��7KH�(PEHGGHGQHVV�RI�
,QGLJHQRXV�6HOI�'HWHUPLQDWLRQ�

Self-determination is a continuing developing principle in the international law whose 
content and significance vary at different times. In this context, there is no firm 
agreement on what constitutes indigenous self-determination. However, this does not 
negate or diminish the importance of self-determination as an overarching objective 
for many indigenous peoples around the world. Because of the limited interpretation, 
normative approach to the enjoyment of indigenous self-determination has two 
difficulties - the definition of "peoples" and the conflict with the state sovereignty. 
What is required for indigenous peoples is a legal framework which has the necessary 
sensibility to international law developments and which can provide the "very delicate 
balancing of interests" when considering the right of self-determination. Indigenous 
self-government has become a prominent issue in Taiwan over the past decade. While 
attention focused on constitutional reform in the late 1990s, the agenda in recent years 
has shifted toward policy and legislative changes. Important policy developments 
include central government’s allegation on the structure of Nation-to-Nation 
relationship with indigenous peoples. The affirmation of self-determination as a 
human rights norm establishes a strong foundation for aboriginal realization of 
democracy within the State institutions. Mutual respect and recognition of the unique 
character of indigenous peoples with self-governing entities within Taiwan will be the 
foundation for building the relationship. The democratic character of these entities will 
be a major issue. The active development and presentation of Tribal democratic 
values, institutions and processes will be critical to a constructive and cooperative 
relationship between the tribal communities and the Taiwan government. 

7UDQVIRUPDWLRQV��,QGLJHQRXV�3HRSOHV�DQG�WKH�0RGHUQ�6WDWH��������
Paper Session 

(Session Organizer) L Jane McMillan, (Discussant) Barbara Hocking 

Indigenous peoples increasingly seek out, demand and enact sovereignty in various ways as 
they engage with the modern state. The papers in this session compare and explore the 
complicated and often troubled legal strategies and relationships of Indigenous communities 
working to consolidate political power, cultural distinctiveness and economic viability against 
and within state structures, processes and ideologies. These are stories of the legal 
engagements, transformations, and resistances of Indigenous peoples in North America and 
beyond, analyzed through the lens of legal anthropologists and their ethnographic 
experiences. 

Topics: INDIGENEITY AND FIRST PEOPLES RIGHTS AND IDENTITIES 
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3DUWLFLSDQWV�
1. /\QHWWH�5XVVHOO (Monash University) <lynette.russell@arts.monash.edu.au>:  

6RYHUHLJQW\�DQG�WKH�&RPPRQZHDOWK��0HOERXUQH�
�����

In 2006 an Aboriginal protest took place in Melbourne Australia, which was designed 
to coincide with the Commonwealth Games. In one of the city’s prominent parks a 
group of Aboriginal elders declared Camp Sovereignty. They lit a sacred fire and held 
vigil for the duration of the games. The government though unsupportive of the claims 
for sovereignty, land rights and justice, ’tolerated’ the camp for the period of the 
games. However, when the camp continued over the following weeks the police were 
called in to remove the participants and their belongings. What eventuated was a 
declaration of an emergency cultural heritage listing in order to prevent the destruction 
of the sacred fire. As a result of this action (undertaken by one Aboriginal cultural 
officer) the State of Victoria changed the cultural heritage legal framework and sacked 
all sixteen of Victoria’s cultural heritage officers. This paper uses the newspaper 
reports of these events and considers how the enactment of sovereignty was received 
by the wider population and reflects on the perceived threats that these actions posed 
to the dominant (white) population. 

2. /DUU\�1HVSHU (University of Wisconsin, Madison) <lnesper@wisc.edu>:  

7KH�*UHDW�/DNHV�,QGLDQ�)LVK�DQG�:LOGOLIH�
&RPPLVVLRQ�DQG�WKH�3ROLWLFV�RI�0XOWL�6RYHUHLJQ�
5HVRXUFH�0DQDJHPHQW�LQ�:LVFRQVLQ�

In 1983, the Seventh Circuit Court of Appeals upheld the hunting, fishing and 
gathering rights of Wisconsin’s six Ojibwe bands under treaties signed in the middle of 
the nineteenth century. The decision catalyzed the development an intertribal resource 
management agency that is articulating a new relationship between tribal communities 
and engendering an Ojibwe national consciousness by virtue of the Commission’s 
interaction with state and federal wildlife management agencies. This paper assesses 
the changes that have taken place in state-tribal relations in the nearly 25 years since 
the process began and the challenges of negotiating policy within different paradigms 
of cultural value. 

3. &KLGL�2JXDPDQDP (Dalhousie University) <chidi@Dal.Ca>:  

7R�5HVWRUH�DQG�'HVWUR\��7KH�.QRZOHGJH�'LOHPPD�
DW�WKH�&RUH�RI�,QGLJHQRXV�7UDQVIRUPDWLRQ�

"Knowledge" is a site for multifarious contestations: exclusion and resistance; 
opportunity and emancipation in the relationship of indigenous communities and the 
modern state. As between communities recognized as indigenous and their 
counterparts whose claim to indigeneity remain unacknowledged, knowledge is 
deployed for conflicted as well as complementary ends. It serves as a point of 
solidarity and as a catalyst in the quest by indigenous and local communities to 
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consolidate political power, re-claim cultural identity, seek economic leverage, and 
foster epistemic alterity and pluralism. This paper highlights various ways in the post-
colonial and global knowledge economy in which knowledge is implicated and 
deployed in the indigenous peoples’ engagement with the modern state. It also 
evaluates the role of indigenous knowledge in re-negotiating indigenous relationships 
with the modern state. It argues that indigenous knowledge is a double-edged sword 
both to advance and shortchange indigenous aspirations. 

4. /�-DQH�0F0LOODQ (St. Francis Xavier University) <ljmcmill@stfx.ca>:  

7UDQVIRUPDWLRQV��0L
NPDT�7UHDW\�,PSOHPHQWDWLRQ�
DQG�WKH�&DQDGLDQ�6WDWH�

The Supreme Court of Canada R. v. Marshall [1999] decision introduced new 
economic opportunities for the Mi’kmaq in eastern Canada. In contrast to their 
historical alienation and marginalization, Mi’kmaq peoples can now participate in 
mainstream economies as a result of the recognition of their treaty rights and the 
subsequent redistribution of access to natural resources, but are limited to earning a 
"moderate livelihood" according to the decision. This research examines the impact of 
the Marshall decision in Mi’kmaq communities by describing and analyzing the 
intersection of response strategies of three organizations: The Unama’ki Institute of 
Natural Resources, the Mi’kmaq Negotiation Office, and the Mi’kmaq Legal Support 
Network as they come together for the first time to create a regulatory process for 
moose management. In particular, this ethnographic and interdisciplinary research 
investigates the expansion of Mi’kmaq justice practices from the criminal arena, 
currently served by the Mi’kmaq Legal Support Network into areas of civil and 
resource law, and explores the strategies the three organizations employ in developing 
new patterns of customary law, enforcement and dispute management. This project 
examines Mi’kmaq responses to the institutional challenges of overseeing the 
transition to a new economic and cultural era. In particular, it investigates the creative 
processes of capacity-building to address sustainable community growth through the 
regulation of natural resources. The primary research questions explore how these 
processes are configured within Mi’kmaq historical and legal consciousness, and how 
they are translated into legitimate measures within Mi’kmaq ecological knowledge, 
governance, jurisprudence, and sociocultural perceptions and practices. 

5. %UXFH�0LOOHU (University of British Columbia) <bgmiller@interchange.ubc.ca>:  

7UHDWLHV�LQ������DQG�������,QWHUQDWLRQDO�
&RPSDULVRQV�RYHU�7LPH�DQG�6SDFH�

In 1855 several Coast Salish communities in the US signed onto, or falsely had their 
"x" appended by white authorities onto treaty documents. These treaties are still in 
effect and create the grounds for the current relationships of the successors in interest 
of the treaty signers to the state. Another group of Coast Salish, just a few miles to the 
north in Canada, has signed a treaty document in December, 2006. Comparisons of the 
two documents, and the process of the creation of the documents, reveals the shifting 
legal relationships, and legal and economic strategies of Coast Salish peoples. 
Surprisingly, despite the coercion of the Indigenous people in the creation of the 1855 
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treaties arising from the population decline and relative military weakness, the 2006 
treaty appears to offer less, particularly in conceptual grounding for further autonomy 
and self-government. 

&RQWHPSRUDU\�,VVXHV�IRU�,QGLJHQRXV�3HRSOHV��������
Paper Session 

(Chair) Signa A. Daum Shanks, (Session Organizer) Amy Maguire 

The presenters will reflect on issues of contemporary relevance to Indigenous peoples within 
the context of collective human rights. The development of international law, and its parallels 
in Australian law, will be emphasised, along with Indigenous relationships with the courts in 
both Australia and Canada. 

Topics: HUMAN RIGHTS INDIGENEITY AND FIRST PEOPLES 

3DUWLFLSDQWV�
1. 1XUMDDQDK�$EGXOODK (University of Malaya) <janetchew@um.edu.my>:  

7KH�6WUXJJOH�RI�WKH�2UDQJ�$VOL�LQ�0DOD\VLD�IRU�6HOI�
'HWHUPLQDWLRQ�

The ’orang asli’ which literally means the original people refers to the aborigines in the 
Peninsular Malaysia. They consist of various groups of aboriginal people. They form a 
minority group in Malaysia, having been overshadowed by the Malays whose 
ancestors came later. The orang asli is to be distinguished from the natives in Sabah 
and Sarawak, the two East Malaysian states, which are specifically protected under the 
Federal Constitution of Malaysia. The legal and political construct in Malaysia has 
resulted in the orang asli being sidelined and left behind in every sphere be it 
education, employment, housing, economy or health. A very basic and essential link to 
the identity and self-determination of the orang asli is their land, known as the native 
customary land. They are however, at the mercy of the legal and political system 
which inadvertently ignores their rightful claims to the land. The state government 
assumes ownership of all land in the state and the land law in Malaysia is based on the 
Torrens system which is premised on registration of title. The state government 
designates identified land areas as native customary land. This does not truly protect 
such lands from the encroachment for the purposes of ’development’. There have been 
many instances where the said land was acquired by the government for development 
projects and the orang asli were relocated to a different area. This exacerbates their 
struggle for self-determination as the link to their land is severed. In recent years, 
challenges have been mounted in the courts to assert their right to the land and to seek 
compensation for the deprivation of their land and their livelihood. An analysis of 
these cases will be carried out and discussed. 

2. %UXFH�)HOGWKXVHQ (University of Ottawa) <bfeldthu@uottawa.ca>:  



 1

7KH�%DNHU�'LG�,W��7RUW�/DZ�DQG�6H[XDO�$EXVH�LQ�
,QGLDQ�5HVLGHQWLDO�6FKRROV�

This paper relies on reported judicial decisions to examine how individual plaintiffs 
have fared in tort actions arising from alleged sexual abuse perpetrated in Indian 
residential schools. It concentrates on three distinct issues: credibility, damage 
assessment, and vicarious liability. It concludes that tort law has failed the residential 
school plaintiffs. Their stories are seldom believed in contested litigation. The law 
fails to take into account the totality of the residential school experience in assessing 
damages. Indeed, damages are reduced to reflect uncompensated harm from 
residential schooling. The government is not held vicariously liable for all abuse 
perpetrated within the residential schools. These problems are similar to those 
experienced by other plaintiffs seeking redress for sexual abuse. However, Indian 
residential school survivors have faced additional challenges in tort litigation for 
sexual abuse, over and beyond the formidable challenges faced by others. We could 
have and should have done better. 

3. 'HLUGUH�+RZDUG�:DJQHU (University of Sydney) <deirdre.howard-
wagner@arts.usyd.edu.au>:  


7KH�PDUNHW�LV�WKH�RQO\�WKLQJ�WKDW�LV�XQLYHUVDO
��WKH�
FRQWDLQLQJ�DQG�UHPDSSLQJ�RI�,QGLJHQRXV�ULJKWV�

The Universal Declaration of Human Rights was a foundational document in the 
struggle against oppression and discrimination. For Indigenous peoples though, it was 
later documents, such as the International Convention on the Elimination of All Forms 
of Racial Discrimination and Covenant on Civil and Political Rights and the Covenant 
on Economic, Social and Cultural Rights, that provided for the equal treatment of 
Indigenous peoples and laid the foundation of self-determination in Western nation 
states. More importantly, if the draft UN Declaration on the Rights of Indigenous 
Peoples is adopted by the UN General Assembly, and then ratified by nation states, it 
could provide the platform for the recognition of Indigenous rights in Western nation 
states. Nonetheless, if the actions of Western nation states are anything to go on, it is 
not the climate in which certain states, such as Australia and the United States, would 
sign, let alone ratify, this convention. Instead, what little progress was made following 
the signing and ratification of the above Convention and Covenants has been 
undermined in recent years through the passing of legislation and various judicial 
determinations that have sought to contain and remap Indigenous peoples rights in 
Australia and the United States, and even to a degree New Zealand and Canada. In 
making this argument, the paper gives consideration to neo-liberal notions of rights 
and demonstrates how Indigenous rights are antithetical to such a model of 
governance. 

4. 3KLO�)DON (Griffith University) <P.Falk@griffith.edu.au>:  
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,QGLJHQRXV�$XVWUDOLDQV�DQG�WKH�1HZ�$QWL�
7HUURULVP�/DZV��3XVKLQJ�WKH�%RXQGDULHV�RI�
6HGLWLRQ��)UHGRP�)LJKWHUV�RU�7HUURULVWV"�

In December 2005, the Commonwealth Government of Australia passed a legislation 
called the Anti-Terrorism Act 2005 (Cth) as a means to address potential "terrorist" 
activities throughout the country in response to the global war on terror. Interestingly, 
Indigenous Australians get a special mention in the legislation, specifically in section 
23CA (4) (a) of the Criminal Code (Anti-Terrorism Act), which makes it clear that 
Indigenous people will be targeted by the new anti-terror laws. This section (along 
with others) will have major implications for Indigenous Australians in particular with 
regards to the challenging of sovereignty by an individual or a group, or by being 
associated with an individual or group that asserts any challenge against the 
Commonwealth, the country’s Constitution or its foundation of sovereignty. The 
presenter shall discuss this new legislation in light of international human rights 
standards, but more specifically the rights of Indigenous Australians to protest against 
the denial of Indigenous sovereignty and Indigenous people’s rights to self 
determination and equality. It shall be argued that the new anti-terror laws are no more 
than a mask for civil control and to facilitate concepts of global privatisation - one 
world order or ’white’ is right. Statistically, Indigenous Australians are the most 
incarcerated people in the country, resulting in disproportionately high numbers of 
Indigenous deaths in custody. This was highlighted in 1992 by the findings of the 
Governments Royal Commission into Aboriginal Deaths in Custody, with deaths still 
on the increase. The new Anti-Terrorism Act overrides existing State and Territory 
laws, rules and protocols that evolved from the Aboriginal Deaths in Custody Royal 
Commission, to improve the situation. The new laws will potentially increase custody, 
incarceration and deaths of Indigenous Australians. 

0LQRULWLHV��$V\OXP�6HHNHUV��DQG�'LVFULPLQDWLRQ��������
Paper Session 

(Chair) Harry M Rhea, (Session Organizer) Menachem Hofnung 

Topics: HUMAN RIGHTS 

3DUWLFLSDQWV�
1. 5RVDDQ�.UXJHU (Rhodes University) <r.kruger@ru.ac.za>:  

&RQIURQWLQJ�5DFLDO�'LVFULPLQDWLRQ��7KH�6RXWK�
$IULFDQ�([SHULHQFH�

Centuries of colonialism and the later policy of apartheid institutionalised and 
normalised racial discrimination in South African society. The acceptance of 
constitutional democracy, a justiciable bill of rights and the rule of law in 1994 
officially sounded the death knell for racial discrimination, but thirteen years after this 
legal revolution, the legacy of the racial past lingers on and still demands redress. The 
legal response to unfair discrimination is rooted in the Constitution of the Republic of 
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South Africa, 1996 which entrenches equality as both a right and a value and which 
prohibits unfair discrimination. Parliament gave effect to the constitutional 
commitment to the creation of a non-racial and non-sexist society by passing the 
Promotion of Equality and Prevention of Unfair Discrimination Act 4 of 2000. The 
Act specifically provides for the creation of special courts - Equality Courts - to hear 
complaints regarding unfair discrimination on listed grounds (of which race is one) 
and also unlisted ones. This paper considers whether the statutory framework meets 
the constitutional requirements regarding equality and the eradication of racial 
discrimination and concludes that while on paper the benchmarks have been met, 
problems might occur in practice. 

2. /LDP�3��7KRUQWRQ (University College Cork) <liamthornton@gmail.com>:  

7KH�6RFLR�(FRQRPLF�5LJKWV�RI�$V\OXP�6HHNHUV�LQ�
,UHODQG�DQG�WKH�8�.��

In the last decade, asylum has become an intensely politicised issue within both 
Ireland and the United Kingdom. Governments in both jurisdictions have adopted 
exceptionally draconian measures when dealing with asylum seekers and in many 
cases has severely limited their socio-economic rights. Within national welfare 
discourses, the idea of ’social rights’ as ’citizen rights’ has re-emerged. International 
human rights law, although a product of States has had an uncanny ability to remain 
cosmopolitan in its outlook. The recognition within international legal instruments of a 
right to equality and to non-discrimination suggests that demarcations between 
citizens and non-citizens go against the inclusively cosmopolitan nature of 
international human rights law. Indeed the majority of human rights instruments make 
rights available to all those simply within the jurisdiction of a State. Rights within 
international treaties inhere in all individuals "without discrimination of any kind?" 
The paper shall examine the current state of socio-economic rights of asylees within 
both jurisdictions and will employ a cosmopolitan theoretical framework to argue for a 
re-embrace of the underlying policy of international human rights discourse, i.e. 
humanity, not citizenship or residence, as the qualification the protection of socio-
economic rights. There is a need for asylum seekers to be placed within a singular 
welfare system where legal status is secondary to need. This paper shall argue for 
recognition of the inherent humanity of an individual, be they a citizen, resident, 
refugee or asylum seeker, and for humanity to be the sole factor in considering access 
to States’ welfare systems. 

3. .LYLOFLP�7XUDQOL�<XFHO (Anadolu University) <kturanli@anadolu.edu.tr>:  

0LQRULW\�5LJKWV�LQ�7XUNH\�
Minorities and minority rights have been dealt with, as a matter of national security 
and potential threat to the integrity of the state. Also, minorities and minority rights 
have been dealt with, as a threat to the integrity of the nation. For this reason the 
constitution and the law provides a single nationality designation for all citizens. In 
Turkey, the law does not recognize ethnic groups as national, racial or ethnic 
minorities. In Turkey, only few non-Muslim groups -Greeks, Armenians and Jews- 
have been designed as minorities based on the Treaty of Lausanne. Non-Muslim 
minorities’ rights are approved by the Treaty of Lausanne but the praxis is 
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problematic. Since 2001, there have been some positive improvements in minority 
rights including the legal reforms due to Turkey’s desire for accession to the European 
Union. The legal reforms ensure minorities’ rights to speak their own language, 
publish their own newspaper, broadcast their own TV channels and operate private 
schools to teach their language spoken in Turkey. However there still are serious 
problems of the praxis of the minority rights’. 

4. 6DQHOH�6LEDQGD (University of Witwatersrand) <Sanele.Sibanda@wits.ac.za>:  

)URP�/HJDO�)RUPDOLVP�WR�/HJDO�3UDJPDWLVP��$�
&DVH�IRU�WKH�)RUPDO�5HFRJQLWLRQ�RI�*URXS�+XPDQ�
5LJKWV�

That mainstream human rights discourse is firmly grounded in an individualistic 
conception of human rights is uncontroversial. The question of whether or not human 
rights can be properly conceived as applying to a group of individuals as a group has 
been and continues to be an important one in the debate on the proper limits of human 
rights discourse and practice. My paper will explore one of the main issues militating 
against the recognition of group human rights within mainstream human rights 
discourse, namely the problematic issue of group definition. I will briefly consider the 
concept of peoples’ rights (in the African Charter of Human and People’s Rights) as an 
empirical example of group human rights and how the definitional problem has 
manifested itself in the application and interpretation of peoples’ rights in the decisions 
of the African Commission on Human and Peoples’ Rights. The paper will then 
suggest that the definitional problem that has hampered the acceptance of group 
human rights into mainstream human rights discourse may be resolved by way of 
adopting a collectivist conception as opposed to a corporatist conception of these 
rights in order to determine who rights-bearing groups are. This suggested approach 
will be shown to be a flexible interest-based one, focusing on the protection and 
promotion of the interests of the individual members of a group as a group in 
circumstances where an appeal to individual rights cannot protect those group 
interests. Language rights may be considered in order to make the point. 

5. )LOLS�6SDJQROL (Belgian Central Bank) <filipspagnoli@yahoo.com>:  

+RZ�WKH�5XOH�RI�/DZ�&DQ�3URWHFW�+XPDQ�5LJKWV�
$JDLQVW�WKH�'LFWDWRUVKLS�RI�WKH�0DMRULW\�

This paper discusses the means which a democracy can use to protect human rights. 
Traditionally, the judiciary receives most of the credit for the protection of human 
rights, but the legislature also has a responsibility and has the resources to play a part. 
The law should not only pass the test of judicial review in order to guarantee an 
optimal protection of human rights. Other criteria include majority decision, bi-
cameralism and equality before the law, although the traditional judicial review based 
on separation of powers is likely to remain the most effective tool. The thesis of this 
paper is that a democracy which respects a particular kind of rule of law is best able to 
offer protection for human rights. 
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5RXQGWDEOH��&RQWHPSRUDU\�3HUFHSWLRQV�RI�'HPRFUDWL]DWLRQ�DQG�+XPDQ�
5LJKWV�LQ�,UDT�DQG�$IJKDQLVWDQ��������
Roundtable 

(Participant) Felicia Herrschaft, (Participant) Rastin K. Tehrani, (Session Organizer) Uriya 
Shavit, (Participant) Benjamin Buchholz 

Our suggested roundtable will host four scholars from Frankfurt and Berlin universities 
specializing in the study of democratization in Muslim societies: Uriya Shavit, PhD, chair, 
Felicia Herrschaft, M.A., Kabeh Rastin Therani, M.A., Benjamin Buchholz, M.A. We will 
attempt to explore and debate some of the contemporary intellectual trends in Iraq and 
Afghanistan towards democratization and human rights. We will relate to three main topics: 
Religious edicts in Iraq and Afghanistan as to liberal democratic constitutional amendments 
and their compatibility with Islam; The debate in Iraq and some Arab intellectual circles as to 
the motivations behind Western democratization plans; and analysis of Afghan reflections on 
six years experience in democratization based on a field research conducted in that country. 
To attain larger audience involvement we will present during the roundtable a short video-
work from Afghanistan, presenting interview material from the field research conducted there. 

Topics: DEMOCRACY & STATE THEORY RELIGION 

5HVRXUFH�5LJKWV�DQG�6HOI�'HWHUPLQDWLRQ�IRU�,QGLJHQRXV�3HRSOH��������
Paper Session 

(Chair/Discussant) Sandra Brunnegger, (Session Organizer) Sally Merry 

Indigenous people are engaged in struggles over rights to land and resources such as fish 
through the assertion of the principle of self-determination. 

Topics: INDIGENEITY AND FIRST PEOPLES 

3DUWLFLSDQWV�
1. 'DYLG�6]DEORZVNL (York University):  

7KH��,��LQ�)3,&��$VVHVVLQJ�,QIRUPDWLRQ�LQ�1HJRWLDWHG�-XVWLFH�
The transnational indigenous movement argues that the "free, prior and informed 
consent" (FPIC) of an indigenous people is required before extractive industry 
development can begin on traditional territory. The FPIC model proposes to remedy 
the problems of state neglect and corporate power by developing a structured sphere of 
negotiated justice backed by certain norms and processes. FPIC has received 
important recent endorsements (World Commission on Dams, Extractive Industries 
Review). World Bank agencies have modified their policies applicable to borrowers 
requiring "free, prior and informed consultation" and "informed participation" of 
affected indigenous local communities. A large group of commercial lenders (Equator 
Banks) have adopted this weaker version as a mandatory requirement for project 
financing. I focus on the concept "informed" - a key term in both formulations of 
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FPIC. I am interested in different perceptions regarding appropriate practices for the 
generation and dissemination of information to indigenous or local people faced with 
extractive industry development. If the "informed" requirement is intended to address 
power/knowledge imbalances in these engagements, this raises a series of empirical 
and theoretical questions. What information is needed by a community faced with 
extractive industry development? What conditions are required for this information to 
be identified, generated, disseminated, absorbed and contextualized such that members 
of a community are able to act upon it? Through what processes does information 
become knowledge (information that increases an actor’s capacity for effective 
action)? When, if at all, can the effective communication of information truly remedy 
the prejudicial effects of imbalances in power? 

2. 5RVH�9LOOD]RU (Southern Methodist University):  

,QGLJHQRXV�/DQG�$OLHQDWLRQ�/DZV�LQ�WKH�8�6���)UDQFH��DQG�)LML��$�
&RPSDUDWLYH�$QDO\VLV�
The right to self-determination has become a fundamental principle of international 
law. Yet it continues to meet resistance from those who view that the right to self-
determination directly in tension with individual rights. The conflict between the right 
to self-determination and equal protection is illustrated well in the context of 
indigenous peoples’ property rights. For indigenous peoples, the right to self-
determination encompass, among other things, the right to own, develop, control and 
use the lands in their territories and, where relevant, according to their customary laws 
and traditions. Many States and groups, however, regard any laws and policies that 
give preferential property laws to indigenous peoples inconsistent with equal 
protection norms. This paper examines the tensions between the right to self-
determination and the right to equal protection in the context of the struggle of 
indigenous peoples’ to gain or ensure autonomy over their lands. In particular, the 
paper compares and analyzes land alienation laws in the U.S., France and Fiji that 
limit ownership of land to indigenous persons. The paper first examines whether these 
laws have furthered the indigenous peoples’ right to self-determination. It next 
compares the legal and political tensions that arose in these nations that were either 
caused by or related to the land alienation laws. The paper suggests different 
frameworks for reconciling the tension between the right to self-determination and 
equal protection principles in these nation states. 

3. .DULQH�*HQWHOHW (Université de Montréal):  

&RQVWLWXWLRQDO�5HFRJQLWLRQ�RI�,QGLJHQRXV�5LJKWV�LQ�&DQDGD��
'LVFRXUVH�RI�/HJDO�6WXGLHV�5HVHDUFKHUV�
The purpose of my presentation will be related to the constitutional recognition of 
canadian First Nations rights: In what the approaches developed in legal studies are 
conceptually fasten with First Nations political claims? Indeed, the Indigenous groups 
of which I analyzed the discourses in my recent research affirm that the essence of 
their political rights resides in the recognition of what they are: nations. This concept, 
used in its plural form, supposes that several nations can coexist on the same territory, 
in a mutual respect, without surrendering their respective sovereignty. They also 
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expect to have their original rights to self-determination and self-government and to be 
recognised as well. The indigenous organizations thus produce, through their claims, 
some representations and concepts which reflect a particular world view. In that 
perspective, I am wondering if these requests meet legal studies researchers’ 
conclusions, the latter also proposing an answer to aboriginal claims? These 
researchers themselves produce discourses supported by representations and concepts 
which reflects a world view which that we assume being different from the indigenous 
one. 

4. 6RQGUD�/HIWRII (City University of New York):  

1DYDMR�-XVWLFH�LQ�WKH�(DUO\�5HVHUYDWLRQ�<HDUV��$XWRQRP\��
5HVLVWDQFH��DQG�0XWXDOLW\�
When the United States government negotiated the 1868 Treaty with the Navajos 
incarcerated at Bosque Redondo they placed submission to US justice as a prime 
condition for allowing Navajos to return home. It was a bargain that neither side 
completely upheld. While studies of the colonization of Native Americans through the 
law have emphasized the resulting destructive transformation of community and 
identity that resulted, there have been few studies that explore how the imposition of 
such policy was mutually addressed nor how it evolved within the context of mutually 
contested identities that characterized the human level of such experiences. In this 
paper I explore how the psychoanalytic concept of splitting and projective 
identification, in which the "other’ becomes a vehicle on which to project and control 
unacceptable aspects of self, provides a basis to understand directions that 
colonization of justice took on the Navajo reservation early on and at a time when BIA 
agents had extraordinary control and little oversight in their role as local agents of law 
and order. I use this model to explore the maintenance of parallel systems of justice, at 
least during this early period, as both profoundly political and profoundly personal. 
The analysis will be based on relevant early 20th century Navajo criminal case 
records, BIA documents, oral history and newspaper accounts. 

)UDPLQJ�5HJXODWRU\�3UREOHPV�DV�+XPDQ�5LJKWV�,VVXHV��������
Paper Session 

(Session Organizer) Laura A. Dickinson 

This panel will consider the ways in which human rights frameworks may be deployed in a 
variety of other regulatory contexts, including environmental protection, information 
technology, regulation of armed conflict, and health care. How do human rights protections 
intersect with other legal protections? When is conceptualizing a problem in human rights 
terms most appropriate? How do human rights protections fit within a broader regulatory 
map? 

Topics: HUMAN RIGHTS REGULATION 

3DUWLFLSDQWV�
1. 0DUJDUHW�$��0F*XLQQHVV (University of Missouri, Columbia):  
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(QGLQJ�$UPHG�&RQIOLFW�LQ�WKH�6KDGRZ�RI�,QWHUQDWLRQDO�+XPDQ�
5LJKWV�/DZ�
International Humanitarian Law (IHL) regulates the way in which war is carried out 
but has little to say about the methods and processes of ending war and constructing a 
lasting peace. Human rights law, while acting as a complement to IHL during times of 
armed conflict, plays its most robust role during peacetime. This paper and 
presentation will explore the ways in which international human rights law and norms 
assert themselves within the process of resolving armed conflict (whether through 
mediation, negotiation, or adjudication) and affect substantive outcomes in peace 
processes. The paper will further investigate whether efforts to enforce human rights 
norms during the initial stages of armed conflict resolution (e.g, seeking guarantees for 
minority language rights) may be helpful or unhelpful to promoting enduring peace. 

2. +DUL�$��2VRIVN\ (University of Oregon):  

7KH�6FDOHV�RI�(QYLURQPHQWDO�5LJKWV��&KDOOHQJHV�IRU�5HJXODWRU\�
*RYHUQDQFH�
The multiple and overlapping scales-e.g., local, state, national, regional, international-
on which environmental rights problems occur create challenges for regulatory 
governance. First, the scale of problems influences the dynamics between international 
environmental and human rights law. For example, a well-established principle of 
international environmental law is that states have permanent sovereignty over their 
natural resources but cannot cause transboundary harm. Human rights law must 
overcome that strong sovereignty presumption to reach problems that occur within a 
nation-state, but is aided by it if the situation has transboundary dimensions. Second, 
when problems are multiscalar, but not in the traditional transboundary sense, 
decisionmakers may be reluctant to accept a human rights framing. For instance, the 
Inter-American Commission on Human Rights refused to process the Inuit’s petition 
claiming that U.S. climate policy violated their rights in a brief letter that included the 
explanation that "the information provided does not enable us to determine whether 
the alleged facts would tend to characterize a violation of rights protected by the 
American Declaration." This paper and presentation will explore these and other scalar 
issues and their implications for using human rights framing to address environmental 
harm. 

3. 1LNODV�$��+XOWLQ (Swarthmore College):  

6WRS�:ULWLQJ�RU�*R�WR�+HOO��+XPDQ�5LJKWV��,QIRUPDWLRQ��DQG�WKH�
5HJXODWLRQ�RI�6XEMHFWV�
Who-or what-the "human" of human rights is and is not has of late become an 
important political question (do humans doing certain things diminish their rights?) as 
well as a socio-legal one (to what extent is this human a subjectivity with a peculiarly 
Western provenance)? At the same time, an expansion of regulatory regimes 
(environmental, technological, and so on) is increasingly proffered as a solution to 
social, economic, and political problems in the developing world-in turn raising 
question about the appropriateness of particular regulatory frameworks, the 
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"portability" of such frameworks from one setting to the other, and so on. This paper 
and presentation brings these questions together through an ethnographic 
consideration of information policy and human rights in the West African country of 
The Gambia. It is suggested, first, that the idiom of human rights colonizes other 
regulatory debates and thereby polarizes them into positions of absolute right and 
wrong. Second, the increasing focus on the subjectivity of rights is suggested as a lens 
through which other regulatory endeavors can be approached as well (in this case, who 
is the "human" to be best-served by information policy?). Finally, the paper argues for 
the importance of an ethnographic approach to the intersection between rights and 
regulation. 

4. 7DL�+HQJ�$��&KHQJ (New York Law School):  

3RZHU��1RUPV��DQG�,QWHUQDWLRQDO�,QWHOOHFWXDO�3URSHUW\�/DZ�
International law scholars have developed theories accounting for power. However, 
few scholars have tested these theories in contemporary problems involving both 
private and public international law. By examining global intellectual property 
problems, this article builds upon a theory of international law that the author 
previously developed and applied to other areas of contemporary international law. 
Through analyses of international intellectual property ("IP") rule-making, decision-
making in tribunals, and corporate transactions, this article tests and validates a 
typology in which outcomes in international conflicts tend to reflect power and legal 
and social norms. These outcomes in turn reallocate power and adjust norms. New 
outcomes then follow. By understanding this dynamic process, policy-makers and 
corporate officers may devise practical strategies to more effectively promote their 
goals. These strategies include harnessing the power of nongovernmental 
organizations, leveraging the internal constituents of states and corporations, and 
capitalizing on situations in which IP creators rely on the IP created by other parties. 

8QPDVNLQJ�WKH�)DU�5LJKW��5DFLVP��5HJXODWLRQ��DQG�5HVLVWDQFH��������
Paper Session 

(Chair/Discussant) Julie Stubbs, (Session Organizer) Gail F. Mason 

Unmasking the Far Right: Racism, Regulation and Resistance Traditionally, far right 
organisations such as the British National Party and the Ku Klux Klan have been known for 
inciting hateful and violent behaviour. Hate crime and hate speech laws attempt to regulate 
these forms of racist conduct and speech. Collectively, the papers in this session will consider 
the various ways in which the far right is responding to, resisting or circumventing this 
relatively new climate of legal regulation. What are the policies of the British National Party 
on issues of racial equality and human rights? Are they comparable to those of conventional 
parties or is the BNP largely a wolf in the sheep’s clothing of mainstream politics? How does 
the far right encourage on-line participant interaction? To what extent do such contributions 
remain within legal boundaries and thereby evade the charge that they incite racial hatred? 
Has the legal regulation of hate speech and hate crime forced the far right to civilise, and thus 
legitimise, its messages? Is this merely a case of ’rhinestone racism’ or has there been a 
genuine transformation of the far right? This session will seek to address these questions by 
bringing together original research across several jurisdictions. 
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Topics: CRIME RACE AND ETHNICITY 

3DUWLFLSDQWV�
1. *DLO�)��0DVRQ (University of Sydney) <gailm@law.usyd.edu.au>:  

5HJXODWLQJ�WKH�(PRWLRQ�RI�:KLWH�6XSUHPDF\�
Hate crime and hate speech laws target extreme expressions of hatred. One of the aims 
of such laws is to deter and punish the hostile and violent manifestations of prejudice. 
Acutely aware of the potential for civil or criminal repercussions, white supremacist 
organisations have recognised that it is safer to convey their messages through 
discourse that is civil and polite rather than hateful and angry. This paper will explore 
how such organisations (including the Ku Klux Klan, the British National Party and 
the Australia First Party) are currently attempting to evade legal intervention by 
civilising their language. Importantly, however, the paper will consider whether this 
new found image of respectability can be dismissed as merely a superficial response to 
the threat of the law or a more genuine strategy that taps into the feelings of care and 
concern that are fundamentally and intimately linked to hatred and prejudice. Is this 
emotional territory amenable to legal regulation? 

2. *DLO�)��0DVRQ (University of Sydney) <gailm@law.usyd.edu.au>:  

:KLWH�6XSUHPDFLVWV
�6SDWLDO�,PDJLQDWLRQ��7KH�
*HRJUDSK\�RI�5DFLDO�+DWUHG�

Increasingly, scholars are beginning to acknowledge that racial and other forms of 
animus assume a spatial dimension. Not only does inter-cultural hostility take different 
forms depending on location. So, too, does the concomitant bias motivated violence 
imply “places for races.” The very intent and motive of hate crimes are grounded in 
the perceived need of perpetrators to defend carefully crafted boundaries. And while 
these boundaries are largely cultural, they may also take on a real, physical form, at 
least from the perpetrator’s perspective. Nowhere is this more evident than in the 
geographical imagination of the White Supremacist movement. This paper will trace 
the ways in which the movement idealizes the appropriate geographical “places for 
races". 

3. *DLO�)��0DVRQ (University of Sydney) <gailm@law.usyd.edu.au>:  

8QEXWWRQLQJ�WKH�%13�
The main aim of this paper is to explore whether the Far Right British National Party 
is in fact little more than a wolf in mainstream political clothing. The paper presents 
finding from research conducted online to assess the published, or lack of published, 
BNP policies on human rights, equality and race relations. These findings are then 
contrasted and compared with what was found on the websites of other mainstream 
UK political parties. 

4. *DLO�)��0DVRQ (University of Sydney) <gailm@law.usyd.edu.au>:  
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2QOLQH�5DFLVP��8QGHUVWDQGLQJ�,QWHUDFWLYLW\�
This paper investigates how two of the most prominent Far Right groups in Britain - 
the British National Party (BNP) and the British National Front (NF) encourage those 
who access their websites to engage - through Web forums, Newsgroups, Radio and 
online Television broadcasts - in the propagation of racist viewpoints and ideologies. 
Most Far Right groups publishing racism on websites claim to strive to ensure that any 
official material posted on their websites is legal, most also note that comments made 
by contributors may not reflect their official policy or ideology. The aim of this paper 
is to consider whether such contributions remain within legal boundaries and whether 
or not the BNP or NF actively seek to ensure that interactive contributions remain 
within a legal framework. 

$QWLGLVNULPLQLHUXQJVUHFKW�
7KH�)XWXUH�RI�$PHULFDQ�'LVDELOLW\�/DZ��������
Paper Session 

(Co-Chair) Ani B. Satz, (Discussant) Anna Kirkland, (Co-Chair) Samuel Bagenstos 

Despite the passage of the Americans with Disabilities Act in 1990 (ADA), Americans with 
disabilities face substantial doctrinal barriers to the successful litigation of their claims in the 
workplace and with regard to services and public accommodations. Further, the Act is 
interpreted by most courts to be inapplicable to insurance coverage or funding for health care 
related to disability. In addition, other issues, such as the claims of an aging workforce to 
scare disability benefits, and the intersection of race and gender discrimination, are largely 
unexamined. American disability law is at a crossroad. Some commentators argue that the 
current legal approach, one that embraces a civil rights paradigm, should be abandoned. 
While such an approach grounds a right to equal participation, as does the ADA, in practice it 
as resulted in substantial barriers to qualifying as disabled and fails entirely to contemplate 
resources for accommodation and health care. A social welfare model would address these 
issues, but it fails to ground equality of participation as a formal right. This panel will discuss 
this tension in legal paradigms and suggestions for law reform. 

Topics: RIGHTS AND IDENTITIES JUSTICE 

3DUWLFLSDQWV�
1. .DDU\Q�%��*XVWDIVRQ (University of Connecticut):  

3DUDOOHO�'LVFLSOLQHV��&ULWLFDO�5DFH�7KHRU\��
'LVDELOLW\�6WXGLHV��DQG�WKH�'LVFLSOLQDU\�*DS�
EHWZHHQ�7KHP�

Just as many critical scholars who bring an anti-subordination perspective to their 
scholarship have neglected disability, so too have many disability studies scholars 
overlooked critical scholarship on law and identity. In addition, many disability law 
scholars have focused narrowly on the law without situating their analyses in other 
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disciplines. This paper traces some of the parallel lines of analysis in Critical Race 
Theory Scholarship and Disability Studies, namely: the role of law in constructing 
identity; the social and legal mapping of bodies; the movements toward human rights 
versus civil rights as organizing tools; and the role of intentional communities in 
bringing about social transformation. The paper calls for increased attention to critical 
scholarship among disability law scholars in the United States. 

2. $QL�%��6DW] (Emory University):  

7KH�5HDO�)XWXUH�RI�'LVDELOLW\�/DZ�
The Article argues that a blending of a civil rights and social welfare model is 
necessary to protect individuals with disabilities. A civil rights model grounds a right 
to equality of participation, assuming an individual qualifies as disabled and is entitled 
to a legal remedy. This model falls short, however, in the ability to indicate the nature 
of, or to generate resources for, accommodation. The Article is motivated, in part, by 
an article written by leading disability scholar, Sam Bagenstos, The Future of 
Disability Law, 114 YALE L. J. 1 (2004). In his article, Bagenstos argues that the civil 
rights paradigm of disability discrimination should be abandoned in favor of a return 
to a welfare-based model (eschewed by advocates of the Americans with Disabilities 
Act of 1990), in order to give force to the issues facing the disabled and to remedy the 
withering reach of the Act. Thus, the Article will, in part, discuss the theoretical 
problems of the distributive justice model proposed by Bagenstos. The Article will 
draw from the work of Martha Fineman and others to advance a proposal for disability 
law reform. 

3. 6DPXHO�%��%DJHQVWRV (Washington University):  

7KH�/LPLWV�RI�WKH�&LYLO�5LJKWV�0RGHO�
The American disability rights movement has argued that disability policy should 
move from a welfare or charity model to a civil rights model. In this view, disability 
benefits programs are bad, and disability rights laws are good. But the line between 
these two models is far less clear than disability rights activists tend to suggest. 
Disability rights laws, like all civil rights laws, are in important ways redistributive. 
But judges and policymakers unduly resist their redistributive implications. In this 
context, any successful response to the problem of disability inequality will require 
both "civil rights" and "welfare" interventions. 

)LJKWLQJ�5DFLDO�'LVFULPLQDWLRQ�ZLWK�(XURSHDQ�8QLRQ�/DZ��/LPLWV�DQG�
3RVVLELOLWLHV��������
Paper Session 

(Session Organizer) Jacqueline Gehring, (Discussant) Rainer Nickel 

In 2000, at a time when far-right extremism seemed to be on the rise, the European Union 
passed the ’race directive’ a law that requires all the member states of the European Union to 
implement racial anti-discrimination policies. The directive drew heavily on the British and 
American experiences with civil rights law, but also included some new European 
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innovations. Seven years hence, the papers on this panel will consider the directive broadly--
from its creation to its implementation and its unexpected consequences. Employing multi-
disciplinary methods of analysis drawing on the law and society tradition of civil rights 
scholarship these papers put old theories to the test in a new context--the European Union. 
This Berlin panel is especially timely, as it will explore the state of the fight against racism in 
the European Union at the same time that the European Union’s presidency will be occupied 
by Germany--which has promised to make a new anti-racism law a priority of its presidency. 

Topics: EUROPEAN INTEGRATION RACE AND ETHNICITY 

3DUWLFLSDQWV�
1. 7KHUHVD�6TXDWULWR (University of Washington):  

&RPEDWLQJ�5HOLJLRXV�'LVFULPLQDWLRQ�LQ�)UDQFH��0RELOL]LQJ�(XURSHDQ�
/DZ�
In November 2005, the electrocution of two Muslim teenagers brought a wave of riots 
in largely Islamic suburban neighborhoods around France. At the same time, the 
number of reported anti-Semitic incidents in France escalated from 601 in 2003 to 970 
in 2004. Dealing with these and other facets of religious discrimination in France is 
seemingly conditioned by the new relevance of law disseminating from the European 
Union (EU) and the Council of Europe (COE). Yet at the same time, French domestic 
law addressed the issue of religion and established protections against religious 
discrimination prior to the adoption of relevant European legal mechanisms. In this 
paper, I ask why does European law on non-discrimination, namely the EU Racial 
Equality Directive, become meaningful source of law within France when similar 
domestic law existed? More specifically, I look at the domestic incorporation of the 
EU Racial Directive with regards to religion and examine the process by which 
international and domestic legal orders are reconciled. Drawing upon public law and 
political science literature, I argue domestic social groups give meaning to European 
law in domestic legal systems by initiating claims based on European law, and are 
thus central to processes of legal integration. Thus, the extent to which social groups 
mobilize the Racial Equality Directive is determinative of the level of legal 
integration. 

2. -DFTXHOLQH�*HKULQJ (University of California, Berkeley):  

5HVLVWDQFH�RU�5HVSRQVLYHQHVV"�([SODLQLQJ�6WDWH�5HVSRQVHV�WR�WKH�
(XURSHDQ�8QLRQ
V�5DFLDO�(TXDOLW\�'LUHFWLYH�
Much European public policy literature focuses on the goodness of fit between old and 
new policies in order to explain the variation in implementation of European law by 
member states. I argue that in the area of European racial anti-discrimination policy 
the goodness of fit theory fails to explain the variation between states. Instead, I 
propose that in order to understand the variation in the implementation of European 
racial anti-discrimination law a new model must be considered, one that focuses on the 
way that the institution of citizenship frames racial policy making. At the heart of this 
model is the proposal that the way a nation-state imagines itself as formalized in 
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citizenship policy will heavily influence how it constructs important concepts such as 
race, racism, and racial anti-discrimination/equality and how it in particular 
problematizes racial anti-discrimination. It is this problematization, as Favell (1998) 
argues, that best explains national policies about racial discrimination. Linking the 
process of problematization to citizenship policies adds depth to Favell’s theory as 
well as to understanding the challenges faced in implementing a European-wide anti-
discrimination law. 

3. 3DXO�)U\PHU (University of California, Santa Cruz):  

:KDW�$3'�&DQ�6D\�DERXW�5DFH�DQG�,QVWLWXWLRQV�LQ�WKH�(8�
This paper examines how American political development scholars understand the 
way in which institutional development impacts race and ethnic politics. In doing so, it 
has an eye towards the EU, another institution developing with potentially similar 
consequences for racial diversity in Europe. The paper will compare the development 
of the Civil Rights Act in the US with that of parallel institutions in the EU. 

4. 5KRQGD�(YDQV�&DVH (East Carolina University):  

(QJLQHHULQJ�/HJDO�2SSRUWXQLW\�6WUXFWXUHV��7KH�(8
V�5DFLDO�(TXDOLW\�
'LUHFWLYH�DV�D�%OXHSULQW�IRU�6WUDWHJLF�/LWLJDWLRQ�
In this paper, we argue that the RED represents the culmination of efforts by activist 
lawyers associated with the Starting Line Group (SLG) who (1) concluded that in an 
increasingly hostile political environment courts could provide an arena within which 
they could more successfully advance a progressive social policy agenda; and (2) 
learning from cross-national experiences, concluded that certain rules and institutional 
arrengments would create legal opportunities to exploit courts to maximum effect. As 
interest groups have turned to the courts as a means of advancing their objectives, 
social movement theorists have expanded the concept of political opportunity structure 
to include legal opportunities. In recent years, political scientists have paid increasing 
attention to the conditions under which groups make use of courts in order to advance 
their interests. Less attention, by contrast, has been paid to the ways in which groups 
attempt to shape legal opportunity structures as a means of facilitating strategic 
litigation. This study shows that activist lawyers not only seek to exploit existing legal 
opportunities and resources, but that they also seek to engineer new ones. Existing 
analyses of the RED have focused on the timing of the Directive’s adoption and on the 
role of the SLG experts in lobbying for it. The substantive content of Directive has 
been attributed to a process of borrowing from preexisting European directives 
concerning gender equity. This study subjects the substance of the RED to further 
study. It demonstrates that the Directive prescribes a number of national-level reforms 
that can facilitate strategic litigation as a means of advancing egalitarian and 
pluralistic goals. It argues that the SLG devised these types of provisions and 
persistently lobbied for them throughout the European policymaking process in order 
to create new legal opportunities that could be exploited in pursuit of its broader goals. 
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)DW��7KH�1HZ�%ODFN"�3XEOLF�+HDOWK�YV��&LYLO�5LJKWV�LQ�WKH�:DU�RQ�2EHVLW\�
�������
Paper Session 

(Session Organizer) Anna Kirkland 

A new line of T-shirts proclaims "Fat is the new black." It would seem that Americans just 
put it on all the time as if we can’t decide what else to wear. This t-shirt claims that being fat 
has become the new (and unfortunate) fashion because it is so easy. An alternative reading of 
the T-shirt might be that hatred of fat people is the last legally accepted form of bigotry and 
that fat suits are the new blackface. Meanwhile across the Atlantic, Americans (and our fast 
food companies) are blamed for exporting our fattening lifestyle. Discussions of obesity have 
moved beyond the scientific and public health circles where they originated to become a 
staple of media coverage. Increasingly, social scientists, humanists, and legal scholars are 
investigating our how fatness is being debated, on what terms, with what conceptual 
categories, and with what political consequences. This panel brings together scholars from 
political science, women’s studies, law and sociology to reflect on the cultural struggle over 
fat from both American and European perspectives. What does the emerging regulatory 
regime for governing fat look like? How do Americans articulate claims for fat rights? How 
and why is obesity "framed" differently in the United States and France? To what extent are 
French fears about obesity driven by deeper concerns over American colonization of their 
economy, lifestyles, and food cultures? What does framing fat within sociolegal research 
reveal about our understandings of rights, health, and citizenship? 

Topics: RIGHTS AND IDENTITIES HEALTH AND MEDICINE 

3DUWLFLSDQWV�
1. $ELJDLO�6DJX\ (University of California, Los Angeles) <saguy@soc.ucla.edu>:  

1HZV�5HSRUWLQJ�RQ�2EHVLW\�LQ�WKH�8QLWHG�6WDWHV�
DQG�)UDQFH�

Women’s social worth is heavily dependent on their body size, making body weight a 
quintessential feminist issue. In societies where food is scarce, girls are frequently 
"fattened up" to attract a husband. Where thin women have better marriage prospects 
and earning potential, as in the U.S., women diet to achieve a cultural ideal of 
thinness. American beliefs that anyone can achieve anything through hard work, 
means that failure to live up to ideals of thinness is attributed to lack of moral fiber in 
the U.S. In contrast, while the French share Americans aesthetic preference for 
thinness, previous work has argued that they do not moralize weight to the same 
extent (Stearns 1997). Building on previous work (Benson and Saguy 2005), this 
paper examines how cross-national differences in cultural attitudes, as well as political 
traditions, internal dynamics and structural position of the journalistic field, and 
position in the global field of nation-states, shape news reporting on obesity in the 
United States and France. Consistent with a more state-focused approach in France 
and a more individual-centered approach in the U.S., we find that the French news 
media is more likely to blame the food industry and other social structural factors for 
obesity and is more likely than U.S. news reports to discuss public policy solutions to 
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obesity, while the U.S. press is more likely to discuss the benefits of specific kinds of 
diets. In contrast to predictions that the greater reliance on the state in France would 
lead to less sensationalism but consistent with predictions that heightened competition 
within the journalistic field would lead to more sensationalism on the part of the 
French news media, we find the French press is more likely than its U.S. counterpart 
to dramatize the issue of obesity. Consistent with previous work, we find that France’s 
more dominated position in the global field of nation-states, relative to the United 
States, is associated with a greater tendency for the French press to report on the 
United States than vice versa, reporting that is often negative in tone. 

2. 3DXO�&DPSRV (University of Colorado) <paul.campos@colorado.edu>:  

7KH�/HJDOL]DWLRQ�RI�)DW�LQ�WKH�8QLWHG�6WDWHV�
In the past few years, so-called "obesity" and "overweight" have become subjects of 
increasingly intense legal regulation in the United States. This regulation reflects 
claims that higher than average body mass represents a public health crisis that should 
be addressed through bureaucratic action. In fact there is a great deal of evidence that 
the current concern over rising weight levels in the United States and elsewhere is a 
classic moral panic, rather than a rational response to a genuine public health crisis. 
Furthermore, the legal regulatory steps being taken to reverse this so-called 
"epidemic" are invariably based on theories about how to produce weight loss that 
have no empirical grounding. Nor do these theories explain how the weight loss they 
will purportedly produce will improve public health. In addition, these regulatory 
interventions stigmatize fat people even further, within a culture in which they are 
arguably already the most stigmatized group. The legalization of fat represents a 
particularly inefficient and counterproductive use of public health resources, and a 
disturbing extension of stigmatization through the pathologizing of human difference. 

3. $QQD�.LUNODQG (University of Michigan) <akirklan@umich.edu>:  

,GHRORJLHV�RI�)DW�5LJKWV�&ODLPV�LQ�WKH�8�6��
It has been suggested that perhaps the study of legal consciousness has run its course 
and drifted too far from its original critical focus on ideologies. I use in-depth 
interviews with fat rights activists to query this relationship between law and the 
ideology of liberal legalism in this paper. How do these activists articulate the grounds 
for deserving rights? What kinds of persons do they understand themselves to be? If 
they do not talk about law or rights, what do they talk about? We know that anyone 
who joins a fat acceptance organization is already inclined against the dominant 
conception of obesity, so should we understand these people as initiating resistance to 
hegemony and if so, in what ways? I argue that conservative forms of liberal legal 
ideology are very much alive and well within the fat activist movement, even though 
we might think of this group as quite revolutionary in its critique of health norms. 

$W\SLFDO�:RUNHUV�LQ�D�'LIIHUHQW�.H\��<RXQJ��2OG��)HPDOH��DQG�WKH�/DZ�RI�
:RUN��������
Paper Session 
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(Session Organizer) Laura Kessler, (Discussant) Chai Feldblum 

This panel will explore the special problems that age, aging, and ageism present for existing 
legal regimes regulating the workforce. Departing from traditional treatments of age as a 
unitary concept, the panel will explore the significance of the various stages of an employee’s 
life for workplace regulations, from adolescence through advanced age, as well as the 
implications for workers who care for an aging population. The panel will also address the 
intersection of age with gender, race, and other worker characteristics. Among other topics, 
the papers will examine the precarious position of home-care workers who care for the 
elderly; the deficits of the prevailing theoretical framework for understanding age 
discrimination which advocates distribution of resources among workers of different age 
groups according to a full lifespan perspective rather than analyzing age discrimination within 
the temporal stages of life; and the sexual harassment of adolescents by adult co-workers. 

Topics: LABOR 

3DUWLFLSDQWV�
1. -HQQLIHU�'UREDF (Indiana University, Indianapolis):  

,�&DQ
W�WR�,�.DQW��7KH�6H[XDO�+DUDVVPHQW�RI�:RUNLQJ�$GROHVFHQWV��
&RPSHWLQJ�7KHRULHV��DQG�(WKLFDO�'LOHPPDV�
This Article offers a unique theoretical foundation for prohibiting the sexual 
harassment of working adolescents by adult co-workers. After analyzing the socio-
legal treatment of sexuality, the Article reviews classic philosophical perspectives on 
juvenile capacity and new psychosocial evidence concerning adolescent development. 
It weaves this information with Kantian ethics to synthesize a customized legal theory 
to address the sexual harassment of minors and adolescent "consent" to sex with an 
adult co-worker. With more than seven million adolescents in the American workforce 
and new sexual harassment cases involving teens filtering through the courts, this 
Article is both timely and important. 

2. 3HJJLH�6PLWK (University of Iowa):  

$JLQJ�DQG�&DULQJ��7KH�/HJDO�0DUJLQDOL]DWLRQ�RI�+RPH�&DUH�
:RUNHUV�
This Article is situated against the backdrop of one of the most challenging questions 
facing society in the coming years: Who will care for America’s aging elderly 
population? Home is the preferred setting of most elderly persons who require 
assistance because of health problems. As the baby boom generation sparks an 
unprecedented growth in the size of the elderly population, more and more households 
are ushering into their homes workers to help care for aging family members. While 
the demand for home care is staggering, the work is both low-wage and often 
hazardous, a lethal combination that makes it difficult to retain workers and improve 
the quality of care. Home care workers in the United States are at the very bottom of 
the economic ladder. As a group, they are poor women who are disproportionately of 
color, and who rarely receive job-related benefits such as health insurance, sick leave, 
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vacation time, or retirement plans. Because of its close association with women’s 
unpaid work in the home and its location in the private sphere, home care does not fit 
comfortably within the existing legal framework for regulating work. That framework 
presupposes a world in which workers leave the confines of their own homes and 
travel to public workplaces. However, home care blurs the boundaries between private 
and public, home and market, and family and work. The Article examines the evolving 
status of home care workers in employment law and argues that home care’s viability 
as a decent job is impeded by a legal system that reinforces the workers’ precarious 
economic position. 

3. 3QLQD�$ORQ�6KHQNHU (University of Toronto):  

5HYLVLWLQJ�WKH�/HJDO�'RFWULQH�RI�$JH�'LVFULPLQDWLRQ�LQ�WKH�
(PSOR\PHQW�6HWWLQJ�
Despite its increasing importance in an era of an aging workforce, there is little 
consensus on the meaning of age equality. There is also a lack of robust moral and 
economic grounds of justification for the elimination of age discrimination. 
Accordingly, age discrimination is considered less critical and outrageous than other 
grounds of discrimination. The distinctiveness of age is often utilized to enfeeble age 
equality, and to allow counter-considerations to prevail. Revisiting the legal account of 
age equality is therefore essential. In developing a new account, this paper critiques 
arguments advocating distribution of resources among different age groups according 
to a full lifespan perspective, while ignoring wrong-doing in temporal stages of life 
and neglecting the special needs of individuals at a particular time. It then offers a 
complementary solution to this perspective, which incorporates substantive principles 
of age equality that apply to temporal stages of life. Based on previous philosophical 
and legal literature, the paper articulates the essential moral values of age equality in 
employment, which stem from the notion of dignity and Dworkin’s ideal of equal 
concern and respect. These essential values form the basis of the moral and economic 
justification for the elimination of age discrimination in employment. They strongly 
illustrate the need for compelling counter-considerations to warrant the infringement 
of the right to age equality in employment. Finally, they create a framework for 
tackling the myriad challenges posed by the global trend towards the abolition of 
mandatory retirement and the aging of the workforce. 

/HJDO�$SSURDFKHV�WR�)LJKWLQJ�5DFLVP��3UREOHPV�DQG�3RVVLELOLWLHV��������
Paper Session 

(Chair/Discussant) Jocelyn Benson, (Session Organizer) David Wilkins 

This session examines the use and effectiveness of a variety of legal strategies for dealing 
with race and racism in Japan, Brazil, Australia, and the United States. Through an 
examination of both recent legislative and judicial trends, including "hate crime" statutes in 
the United States and Australia, broad statutory anti-racism protections in Brazil, and recent 
racial discrimination law suits in Japan, the authors will explore themes such as the 
legislatures ability to shape social norms, the penetration of international norms against 
discrimination into domestic legal and social debates, and the context-specific nature of 
rights. 
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Topics: RACE AND ETHNICITY 

3DUWLFLSDQWV�
1. 7LPRWK\�:HEVWHU (Morrison Foerster):  

1R�)RUHLJQHU�$OORZHG��5DFLDO�'LVFULPLQDWLRQ�LQ�-DSDQ�
This paper examines three recent racial discrimination lawsuits in Japan. In the first 
suit, a female journalist was ejected from a jewelry store after saying she was 
Brazilian. In the second, a naturalized Japanese citizen of Anglo-American stock and 
his European friend were denied entrance to a public bath. In the third, an African-
American man was told to leave a storefront by its admittedly racist owner. In each 
instance, the foreigner won the lawsuit against the storeowner. But the uniformity of 
outcomes belies significant differences in the emerging jurisprudence of foreigners’ 
rights. In the first case, the judge invoked CERD to remedy a private act of racial 
discrimination. In the second case, plaintiffs again cited CERD to prod the local 
municipality into banning "No Foreigners" signs altogether. Though plaintiffs won a 
damage award from the discriminating storeowner, the court did not require the local 
municipality to pass a law banning the offending signs. In the third instance, the judge 
denied there was racial discrimination; instead, he turned to Japanese tort law to hold 
that shooing away a black person using racist language was simply "an illegal act" that 
stood "outside of social norms." The paper thus transects several sub-themes of the 
Conference. The influence of new global norms on domestic legal regimes shows that 
no nation - or national legal system - is an island (or archipelago for that matter). 
Moreover, and in contrast to the Japanese Diet, the Japanese judiciary is calling for 
respect for racial difference, another key sub-theme of the Conference. Like any 
society, Japan has its racist tendencies, but this recent jurisprudence suggests a strong, 
though not unflappable, determination to extricate it. 

2. (O\�$KDURQVRQ (London School of Economics and Political Science (LSE)):  

/RVW�LQ�7UDQVODWLRQ"�5HLPDJLQLQJ�5DFLVP�WKURXJK�WKH�+DWH�&ULPH�
&DQRQ�
Since the 1980s, various manifestations of racism started to be tackled through a novel 
legal framework, hate crime legislation. Compared with previous mechanisms through 
which racist violence had been addressed throughout American history, the form, 
functions, meanings, and effects that define this legal framework signal a reconfigured 
image of the relation between state and racism. However, this development emerges 
within a socio-political setting which is still marked by acute racial disparities and by 
persisting forms of institutional racism. In this paper, I explore the regulatory and 
ideological functions played by hate crime jurisprudence in contemporary American 
culture by focusing on one feature of criminal law: its operation as an interpretive 
frame through which social experiences and their political implications are being 
construed. Criminal law provides a structured discursive terrain wherein certain 
aspects of social relations are illuminated while others are obscured. Essentially, 
within this doctrinal frame, social pathologies are understood to derive from the 
decisions and actions of an individual transgressor rather than from the broader social, 
political, and cultural conditions which shaped his behavior. Hence, the undercurrents 
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produced by reconstructing the sources and consequences of racist behavior within 
this frame should be scrutinized. I will particularly focus on deciphering how (a) the 
interplay between agency and structure, and (b) the relation between state and racism, 
are signified within this frame. This inquiry revisits hate crime as a paradigmatic site 
of the concurrent transformative and stabilizing tendencies which characterize the 
political organization of racial relations in early 21st century America. 

3. 5XULRQ�0HOR (University of Sao Paulo):  

3XEOLF�6SKHUH�DQG�WKH�(IIHFWLYHQHVV�RI�$QWL�5DFLVP�/HJDO�3URWHFWLRQV�
LQ�%UD]LO�
The paper aims to investigate the effects of anti-racism mobilizations and political 
discussion about racism on the creation and application of anti-racist legislation in 
Brazil. The hipothesis that guides the research is that public controversies and 
deliberation contribute to the effectiveness of anti-racism legal protections. The 
research will analise the connections between recent public debates about racism in 
Brazil with the development of new anti-racism acts and its applicability in São 
Paulo's Judicial System. (1) The historical development of anti-racist legislation will 
be analised in regards to the array of arguments mobilized in the realm of brazilian 
legislative power as well as the strongest contributions of the non-institutional public 
sphere. (2) The study about the application of anti-racism legislation will be conducted 
in regards to the decisions by São Paulo Court of Justice since 1998. With this, the 
project aims to offer contributions to the study of Latin American democratization and 
to develop instruments capable of orienting public policies and the civil society's 
actions in the fight against racism in Brazil. 

4. 7UDFH\�6XPPHUILHOG (University of Western Australia):  

:KHQ�,V�$EXVLYH�/DQJXDJH�5DFLDO�+DUDVVPHQW"�7KH�6RXUFHV�DQG�
7DUJHWV�RI�9LOLILFDWLRQ�
This paper explores the application of anti-racial vilification legislation to different 
race-based communities. In 2004 the Western Australian government passed laws 
criminalising racial 'harassment' and 'incitement'. These were tested for the first time 
in 2006 when a person representing a racial minority was alleged to have racially 
harassed someone representing a racial majority. Whilst the accused was acquitted of 
the relevant charges, the case highlights the difficulty of defining concepts such as 
'harassment' and 'incitement' and raises the question of whether the harm done by a 
racist statement is different for a community of people for whom racism has been an 
everyday experience, than for one that has not. The paper considers the limits of an 
equality approach to analysing the force of vilification, highlights the context-specific 
nature of language and considers how best to incorporate such insights into our 
readings of harassment. 

(TXDOLW\��$QWL�'LVFULPLQDWLRQ��DQG�3RVLWLYH�$FWLRQ��9DULRXV�$SSURDFKHV�
�������
Paper Session 
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(Chair/Discussant) Susan Sturm, (Session Organizer) Konstanze Plett 

Topics: RIGHTS AND IDENTITIES PRODUCTION OF LAW 

3DUWLFLSDQWV�
1. %DUEDUD�%HOOR (University of Milano):  

,QWHUVHFWLRQV�RI�'LIIHUHQW�*URXQGV�RI�
'LVFULPLQDWLRQ�LQ�D�3HUVSHFWLYH�RI�6RFLRORJ\�DQG�
/DZ��0XOWLSOH�'LVFULPLQDWLRQV�LQ�WKH�0XOWLFXOWXUDO�
(XURSH�

My contribution to the Conference aims to examine, in a perspective of "Law and 
Society", the main conceptual issues surrounding (and the impact of) the EU 
integration and antidiscrimination policies and their relations with the strengths and 
weaknesses of the ongoing multicultural patterns. In particular it focuses on multiple 
discriminations originated by the overlapping of race, ethnic and religion 
discriminations with gender and sexual orientation ones. Consideration no. 14 of EU 
Directive 2000/43 pays special attention on foreign women, above all Third Country 
ones, who may easily be victims of twofold discrimination. Certainly the most visible 
examples of multiple discrimination involve ethnic or racial violence directed against 
women, especially in areas of conflict, but gender-based violence is often a weapon of 
discrimination in the democratic EU Countries as well. The paper aims to consider 
different comparatvie case- studies of multiple discrimination through the glass of 
contemporary EU antidiscrimination policy. It gives an eye also to the return- policy 
and the need to coordinate the EU and Third Countries approaches. It considers the 
empowered role of Ngos in the new antidiscrimination legislation (in cooperation with 
the National Equality Bodies) and the need to set up a further liability regime for 
multiple discrimination, since it is far from clear whether, with a view to protecting 
the victim, the perpetrator’s liability is to be evaluated with respect to every possible 
risk factor, or whether it is sufficient that it consists in one discriminatory factor and 
the fumus boni iuris for the additional causes. 

2. 3DXO�+RGDSS (University of Northern Colorado):  

3RVLWLYH�$FWLRQ�DQG�'HPRFUDF\�
I start with judgments of the European Court of Justice that have upheld positive 
action plans for women in public employment. I defend the use of flexible quotas to 
achieve effective democratic participation for women, especially poor working 
women. I follow the Court in treating non-discrimination as a fundamental right but 
argue that positive action is not in derogation of that right. I argue that democratic 
participation is a fundamental right in democratic societies for them to be legitimate 
and that flexible quotas are a reasonable means to achieve adequate skills and material 
conditions for democratic participation. In addition, I argue that arguments for or 
against positive action cannot be legitimate public policy until they are addressed to 
presently excluded citizens. I conclude by rejecting a number of objections to my 
arguments: that the right to property trumps all other rights, that positive action 
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violates the merit principle , and that gender positive action is unfair to innocent male 
employees. 

3. /L�-X�/HH (Chung Yuan Christian University):  

5HDOL]LQJ�WKH�&RQVWLWXWLRQDO�0DQGDWH�RI�*HQGHU�
(TXDOLW\�LQ�7DLZDQ��3RVVLELOLWLHV�DQG�&RQVWUDLQWV�

In Taiwan, gender equality is a constitutional mandate clearly and unambiguously 
stated in Article 7 of the Constitution and reiterated in the 10th Amendment (Section 
6). When the constitutionality of a law that treats men and women differently is 
challenged, the main standard for judicial review is the "biological or functional 
differences" test. First developed by the Grand Justices in Interpretation 365 (1994), 
the test lets stand gender-based differentiation only when it can be justified on 
biological differences or the ensuing differences in social functions between men and 
women. While the test has been instrumental in striking down some notable legal rules 
with deep cultural roots, it is also suspect to misinterpretations and misuses. The 
reason is simple: Grand Justices do not work in a vacuum; they are interpreting a lofty 
but vague constitutional mandate in a patriarchal society with thousands of years of 
cultural tradition. Constant wavering between bipolar ideals is a given. After 
reviewing the development of Taiwanese constitutional decisions on gender equality, 
this paper will show that struggles in the constitutional court are merely condensed 
versions of larger battles in the society, with Taiwanese feminist movement trying to 
shake up the patriarchal system. Moreover, the constitutional court is also a forum for 
elevated dialogs between legal theories-especially constitutional theories on equal 
protection-and various threads of feminist legal thoughts. For the benefits of richer 
discourse and swifter realization of gender equality, the paper also urges the Grand 
Justices to articulate in greater detail their reasoning. 

4. 3DWULFLD�6HLWK (Columbia University):  

$�1HWZRUN�$SSURDFK�WR�$QWLGLVFULPLQDWLRQ�/DZ�
Antidiscrimination legislation predominantly remedies discrimination at a point of 
contact, such as an application for a job, apartment, loan, university admission or 
government contract. Secondary points of contact are also addressed, such as when an 
employee seeks a promotion or is subject to otherwise unfair treatment or harassment. 
A primary purpose of antidiscrimination law has been to achieve equal treatment in 
these situations for individuals from disadvantaged groups. Excluded from this 
framework, however, is consideration of how to remedy the underlying network gaps 
that prevent an individual from reaching that point of contact and from accessing 
resources integral to advancing career and business interests. Business and 
sociological literature have documented the role of social networks in creating various 
opportunities, as well as the continued network disparities encountered by 
disadvantaged groups. Referred to as social capital, the strength and diversity of social 
contacts can substantially impact access to career, business and a host of other 
prospects. Absent from this discussion is an assessment of whether law can address 
these underlying network gaps. This paper considers this question by examining 
whether legislative initiatives can play a role in connecting disparate communities to 
create opportunities for disadvantaged groups where access has been historically 
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limited. By looking beyond antidiscrimination legislation per se and analyzing 
legislation targeting disadvantaged groups in other contexts, this paper suggests that 
some disparate bodies of legislation already attempt to remedy network gaps. Based 
on this analysis, this paper conceptualizes an approach to antidiscrimination law aimed 
at reducing these network disparities. 

)OXFKW�XQG�0LJUDWLRQ�
&RQWHPSRUDU\�,VVXHV�LQ�5HIXJHH�DQG�$V\OXP�/DZ�LQ�&RPSDUDWLYH�
3HUVSHFWLYH��������
Paper Session 

(Session Organizer) Rebecca Hamlin, (Discussant) Dagmar Soennecken, (Chair) Annie 
Bunting 

The panel will examine recent developments in asylum law in a range of refugee-receiving 
nations, including the United States, Canada, Australia, South Africa, the UK and the 
Netherlands. Of particular concern to the authors is the role of judicial review in the asylum 
application process. All of these nations accept large numbers of asylum seekers each year, 
but refugee policy takes on different forms and meanings depending on the country and its 
asylum adjudication system, including available technological, financial and human 
resources. The in-depth studies of individual countries will highlight cutting edge issues in the 
area of asylum policy and law, and the effect of domestic judicial structures on asylum law 
development. The breadth of national perspectives on the panel will enable us to discuss the 
degree to which nations of asylum are facing universal and thus comparable challenges. 

Topics: MIGRATION AND IMMIGRATION HUMAN RIGHTS 

3DUWLFLSDQWV�
1. -HII�+DQGPDNHU (Institute of Social Studies):  

/LWLJDWLQJ�5HIXJHH�5LJKWV�LQ�6RXWK�$IULFD�
From the moment South Africa first began accepting applications for refugee status in 
1994, there has been comparatively limited use of the courts. Most adjudications have 
been fully contained within the administrative asylum determination regime and the 
semi-autonomous standing committee and refugee appeal board. However, the courts 
have been invoked in a selected number of cases where the administative regime has 
failed to provide justice. Courts have also been invoked in order to test the 
constitutionality of the government’s nascent refugee policy. This paper will cover 
South Africa’s jurisprudence on refugee rights, with a focus on: securing permission 
for asylum seekers and refugees to be employed, securing access to the asylum 
determination system and enforcing judgements. The paper will then highlight some 
of the practical limitations encountered in litigating refugee rights in South Africa. It 
will conclude with a commentary on how the success of efforts to litigate refugee 
rights depend upon a flexible, well-informed advocacy movement and broad-based 
coalitions. 



 1

2. 0LFKDHO�&KXUJLQ (University of Texas):  

&DQDGD�DQG�WKH�8QLWHG�6WDWHV�&RRSHUDWLRQ�LQ�
,PPLJUDWLRQ�$V\OXP�6LQFH������

Since 2001, the United States and Canada increasingly have cooperated on border 
initiatives. One example is the Safe Third Country Agreement that mandates that (with 
limited exceptions) applicants for asylum/convention refugee status must present their 
claims to the first country they enter. To enforce this agreement, individuals are turned 
back to the first country for adjudication. Canada profits by reducing its applications 
by one-third. The United States agrees to this process to encourage Canada to accede 
to United States initiatives on border security. Applicants turned back to the United 
States find themselves in a worse condition since the United States does not provide 
legal aid for applicants, uses detention more frequently, has lesser substantive 
standards in gender-related cases, and does not provide welfare to asylum seekers. The 
paper will discuss the operation of the agreement and related matters. 

3. 6DUDK�&UDLJ (University of Glasgow):  

0RUH�7KDQ�DQ�$WWHPSW�WR�5H�$UJXH�WKH�,VVXHV"�
5HYLHZLQJ�WKH�8.
V�$V\OXP�DQG�,PPLJUDWLRQ�
7ULEXQDO�

This paper will examine reconsideration applications and onward appeals from the 
UK’s Asylum and Immigration Tribunal (AIT). Reconsiderations and onward appeals 
were introduced in April 2005 partly with the aim of reducing the scope for repeated 
appeals in asylum cases. Judicial review having been restricted, they therefore provide 
the main method by which the UK’s higher courts supervise the AIT. This paper will 
draw on research currently being carried out in Scotland to explore whether the new 
procedures allow the courts to exercise meaningful supervision over the AIT by 
looking at three topics: Firstly, how is the term "error of law", which is the only 
ground of appeal, being interpreted? Secondly, what procedures are being used, and do 
they influence the evaluation of claims? Thirdly, is the process accessible, taking into 
account time limits and the availability of legal help? Basing its analysis on these three 
topics, the paper will seek to address the question whether, in asylum and human 
rights appeals, it is possible to resolve the conflict between policy and administrative 
objectives on the one hand and justice to the individual on the other. 

4. 5HEHFFD�+DPOLQ (University of California, Berkeley):  

:KR�,V�D�5HIXJHH"�$GPLQLVWUDWLYH�DQG�)HGHUDO�
&RXUW�,QWHUDFWLRQ�LQ�WKH�8QLWHG�6WDWHV��&DQDGD��
DQG�$XVWUDOLD�

This paper is a three nation comparison of the way the definition of a refugee has 
evolved through interactions between federal and administrative courts. The United 
States, Canada and Australia all grant refugee status in administrative tribunals based 
on the definition of a refugee laid out in the United Nations Convention of 1951, but 
despite this common text, who qualifies as a refugee and why can depend on the 



 1

nation where that text is interpreted. Drawing on an in-depth analysis of the key 
administrative and federal court decisions in all three countries dating back to the 
creation of the tribunals, I show how the administrative structures and rules governing 
judicial review shape and constrain the way that international refugee law is 
interpreted by courts. In other words, some nations have a better feedback loop 
between federal courts and administrative bodies, allowing for more consistency 
across similar cases, but also evolution of law over time. On one end of the spectrum 
is Canada, whose system is coherent and humanitarian, allowing for a general 
expansion of the concept of the refugee that reaches the administrative court level, and 
requires little involvement at the federal court level. At the other end of the spectrum 
is Australia, which exemplifies a coherent but exclusionary system, resulting in 
extensive judicial back and forth between the federal courts and the administrative 
refugee tribunal, and ultimately, ambiguity about the definition of a refugee. Finally, 
we have the hybrid case of the United States, which allows for divergence between 
circuits, and discretion at the administrative level, so that expansion of the refugee 
definition occurs, but does not trickle down. In order to focus the comparison, I trace 
the jurisprudential development of two particularly flexible clauses of the refugee 
definition: the meaning of persecution, and the concept of membership in a particular 
social group. I analyze the parallel developments in the ways that courts across the 
three countries have interpreted these clauses over time, and I argue that there has 
been some degree of cross-national convergence in the way that the language of both 
areas have come to be interpreted. However, I argue that this convergence does not 
necessarily represent evidence of a coherent international refugee regime, or the 
dispersal of human rights norms, which some scholars suggest is a by-product of 
judicial cross-fertilization. This paper is ultimately an empirically driven critique of 
comparative law studies which focus exclusively on the highest level of courts, rather 
than viewing them in their domestic context. It also argues against the long-standing 
idea of American exceptionalism which has prevented the use of the United States as a 
comparative case. Instead, I argue that such comparisons can be fruitful, especially 
when the text that must be interpreted is held constant across nations, as it is in 
decision-making about who is a refugee. 

5. 3KLOLS�6FKUDJ (Georgetown University):  

5HIXJHH�5RXOHWWH��&RQVLVWHQF\�DQG�'LVSDULW\�LQ�
$V\OXP�$GMXGLFDWLRQ�

Former Attorney General Robert Jackson told Congress in 1940: "It is obviously 
repugnant to one’s sense of justice that the judgment meted out . . . should depend in 
large part on a purely fortuitous circumstance; namely the personality of the particular 
judge before whom the case happens to come for disposition." Yet outcomes in 
asylum cases, which can spell the difference between life and death, apparently 
depend in large measure on which government officials decide them. In many cases, 
the most important moment in an asylum case is the instant in which a clerk assigns an 
application to a particular asylum officer or immigration judge. This study analyzes 
databases of decisions from all levels of the asylum adjudication process: 246,000 
decisions by 927 asylum officers over a seven year period; 140,000 decisions of 225 
immigration judges over a five year period; 76,000 decisions of the Board of 
Immigration Appeals over six years; and 4215 decisions of the U.S. Courts of Appeal 
during 2004 and 2005. The analysis reveals amazing disparities in grant rates, even 
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when different adjudicators in the same office each consider large numbers of 
applications from nationals of the same country. For example, in one regional asylum 
office, 60% of the officers have grant rates for Chinese applicants that deviate from 
that region’s mean grant rate for Chinese applicants by more than 50%. The paper also 
explores correlations between sociological characteristics of individual immigration 
judges and their grant rates. 

&RQVWUXFWLQJ�,GHQWLWLHV��,PPLJUDWLRQ�/DZ��7UDQVQDWLRQDO�&ULPH��DQG�$QWL�
7HUURULVP��������
Paper Session 

(Chair/Discussant) Doris Marie Provine, (Session Organizer) Gregory C Shaffer 

The papers in this session respectively address the interface between immigration law and 
criminal law (to "police citizenship"), and the construction of criminal identies. 

Topics: MIGRATION AND IMMIGRATION TRANSNATIONALISM 

3DUWLFLSDQWV�
1. $QNH�&�$OOVSDFK (York University):  

6XLWDEOH��7HUURULVWV���&DQDGD
V�1HZ�,PPLJUDWLRQ�
DQG�5HIXJHH�3URWHFWLRQ�$FW�

Anti-terrorist campaigns took off across Europe and North America, in the aftermath 
of 9/11.The Canadian federal government has implemented an Anti-terrorist Act that 
not only amended the National Defense Act, the Canada Evidence Act, the Criminal 
Code and Human Rights Code but also implemented a New Immigration and Refugee 
Protection Act in 2001. Under notions of border insecurity and internal terrorist 
threats, the new immigration act has legislated increased detention and deportation for 
various types of immigrants residing within Canada. This paper will critically examine 
how this new immigration law has constituted and re-constituted the ’deportable 
subject’ (Chan, 2005)and will interrogate forms of governmentality that have created 
racialized gendered legal spaces within which human rights laws no longer apply, but 
allow for coercive practices to remove unwanted and undesirable immigrants. 

2. $QWKRQ\�&�$PDWUXGR (University of Sunderland, UK):  

*URXSV�RU�$VVRFLDWLRQV"�7UDQVQDWLRQDO�&ULPH�DQG�
&RQVWUXFWLQJ�&ULPLQDO�,GHQWLWLHV�

Transnational crime is becoming a major concern in both academic and policy circles. 
This paper will build on the research undertaken for the book "Transnational Crime: a 
doctrinal and jurisprudential analysis" (to be published by Edward Elgar Publishers in 
2007). The paper pay particular attention to the work of Derek Parfit to develop an 
ontological account of persons which has real-world legal and ethical implications of 
importance to the way in which we distinguish between associations, groups and 
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persons. Criminologists and legal theorists have failed to account, at the theoretical 
level, for the ontological differences between persons, groups and associations; 
notably in terms of intentionality. The paper will focus on developing a corporate 
typology which will usefully delineate those persons/criminals related in terms of a 
specific activity and those persons/criminals related more broadly. The paper will 
enable the "criminogenic group" to be distinguished from the "criminal group." The 
paper will be show how criminal identities, notably of class and race, are constructed 
in terms of intentionality. 

3. 3DWULVLD�&�0DFLDV (University of California, Berkeley):  

3ROLFLQJ�&LWL]HQVKLS��5HJXODWLQJ�,PPLJUDQWV�
WKURXJK�5LJKWV�DQG�&ULPH�

In 2006, over a million immigrants and their allies rose up in cities across the United 
States to denounce the now famous Sensenbrenner bill (HR4437) that introduced 
controversial measures to criminalize immigration. The historic mass mobilizations 
exposed an important paradox. Since the 1960s, there has been a growing convergence 
between criminalization on the one hand and the expansion of rights for immigrants 
on the other. This paper traces the development of this paradoxical convergence, 
which I refer to as a rights/crime nexus, over three periods: 1965, 1986, and post-9/11. 
It argues that the formal recognition of rights for migrants in the post-civil rights era 
led to a greater intersection between immigration and crime control. Thus, the logic 
underlying the intersection between rights and criminalization is less about restricting 
movement and ultimately about policing citizenship and membership within a post-
civil rights context. The paper stems from a year and one half of ethnographic research 
of immigration law ��enforcement at the U.S.-Mexico Border. 

4. 5REHUWR�&�9LGDO (Pontificia Universidad Javeriana):  

)URP�WKH��)RUVDNHQ�,QWHUQDOO\�'LVSODFHG�3HRSOH��
WR�WKH��0LJUDQW�&ULPLQDO���/HJDO�&RQVWUDLQWV�WR�
WKH�$JHQF\�RI�0LJUDQW�3HRSOH��7KH�&DVH�RI�
&RORPELD�

In social sciences and law, the complex process of contemporary migration has been 
explained with the oppositions between voluntary vs. involuntary migration and 
internal vs. external migration. From these oppositions emerge categories for 
classifying migrants and discriminate between them adjudicating rights. In the 
Colombian case, in one end it has been used the category of internally displaced 
people as the typical involuntary migrant that needs the paternalistic help of State 
trough humanitarian and human rights law. In the other end we can find the category 
of illegal migrant that violate the rule of law and cause harm to the State and society. 
This category has been regulated by means of criminal law against human trafficking 
and migrant smuggling that punishes many forms of voluntary migration, mainly the 
international one. The legal opposition between migrant as victim vs. migrant as 
criminal, hinders the recognition of migrant’s agency in contemporary societies. 
Examining the case of Colombia and the movement of Colombian population in the 
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world, the paper shows the fields of legal antagonism and struggle that have allowed 
the articulation of demands of migrants facing the traditional State use of law. 

/DZ�DQG�,QWHUQDWLRQDO�0LJUDWLRQ��������
Paper Session 

(Co-Chair) Arvind K. Agrawal, (Session Organizer) Devanayaka Sundaram 

ISA-RCSL Working Group on Law and Migration Focus at Berlin Meet is on Law and 
International Migration Key words: Socio-Legal Studies, International Migration in Migration 
and Immigration The RCSL of ISA plans a new Working Group on Law and Migration in its 
annual meeting in Berlin during July 25-28, 2007. Wile, the new working group on Migration 
and Law has its open mind to consider the issues of internal migration, refugees, asylum 
seekers and displaced persons, Diaspora (including women and children), their rights, 
nationality and citizenship from the point of view of socio-legal dimensions, the focus at the 
Berlin meet will be predominantly of international migration for the Berlin meet, July, 2007. 
Legal construction of international migration among the host countries is not simply a subject 
matter of the state and the governance of the host society. It contains enough scope for 
formulation of jurisprudential theoretical frameworks on international migrants, which, 
among other things, can highlight the ways in which individual migrants in their 
“Subjectification” to the modernity get into an uncritical fashion. The international migrants 
more particularly face this kind of “subjectification” both from the society of origin and of 
destination/host society. The legal construction on this subject requires critical legal 
perspectives including the legal transplant typologies to deal with the international migration 
as a case in point. 

Topics: SOCIO-LEGAL STUDIES MIGRATION AND IMMIGRATION 

3DUWLFLSDQWV�
1. $UQLP�$JUDZDO (Gujarat National Law University):  

(PHUJLQJ�'HPRJUDSKLF�'\QDPLFV��*OREDOL]DWLRQ��
DQG�0LJUDWLRQ��7KH�6RFLR�/HJDO�$VSHFWV�RI�+XPDQ�
5LJKWV�

WORKING GROUP ON LAW AND MIGRATION International Conference. Law 
and Society in the 21st Century. Joint Annual Meetings of the Law and Society 
Association . and Research Committee on Sociology of Law (ISA) At Humboldt 
University in Berlin, Germany July 25 -28. The Theme of Working Group: Law and 
International Migration Chair: D sundaram (dsundaram@hotmail.com) Title of the 
abstract: Emerging Demographic Dynamics, Globalization and Migration: The Socio-
Legal Aspects of Human Rights Authors with email id: ARNIM AGRAWAL 
(arnimagrawal@yahoo.com) UTTARA BHANSALI (uttaraaquarius@yahoo.com) 
Due to negative population growth and graying population in the developed world the 
Replacement Fertility Rate (RFR) has reached to a panic-raising figure of 1.5 in many 
developed countries (ideally it should be more than 2.1). It would lead to double 
assault on the economy of these countries, the domestic consumption will fall and the 
welfare expenditure would rise. The North block countries would need to massive 
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import of workers. The citizenship related laws of developed countries treat migrant 
workers as economic refugees and often deny fundamental rights such as maintaining 
their families at their workplaces, meeting their cultural and religious needs. Besides 
this, migration often hits women most ("feminization of deprivation"). Women and 
children are often left in home countries to fend themselves. The Constitution of WTO 
does not protect migrant workers. The UN system has failed in protecting human 
rights of migrant workers and their family members as envisaged in International 
Covenant on Economic, Social and Cultural Rights (ICESCR). The proposed paper 
intends to critically explain the Laws for migrants and their human Rights in host 
countries with socio-legal theory of the issue, i.e., the man, his interest and the legal 
binding of the nation-state towards migrants in the host country. It will also take up 
the perspective of relativism, namely, cognitive and moral relativism. 

2. $UYLQG�$JUDZDO (University of Rajasthan, Jaipur):  

*OREDOL]DWLRQ��0LJUDWLRQ��/DZ��DQG�
0XOWLFXOWXUDOLVP��$�6RFLR�/HJDO�3HUVSHFWLYH�

WORKING GROUP ON LAW AND MIGRATION International Conference. Law 
and Society in the 21st Century. Joint Annual Meetings of the Law and Society 
Association . and Research Committee on Sociology of Law (ISA) At Humboldt 
University in Berlin, Germany July 25 -28. The Theme of Working Group: Law and 
International Migration Chair: D sundaram (dsundaram@hotmail.com) Title of the 
abstract: Globalization, Migration, Law and Multiculturalism: A Socio-legal 
Perspective Authors with email id: ARVIND KUMAR AGRAWAL 
(arvind2004@rediffmail.com) Role: Co-Chair In the era of Globalization, a new 
philosophy and ethics of economy, polity and culture is emerging. According to a 
report by UN University of Globalization of Human Rights, globalization moves 
money, people and ideas around the world with astonishing speed. Migration of 
workers across the borders of countries is a vital feature of this process of 
globalization. With migration it is not the people only but their culture also comes 
with them. Thus a new scenario of multiculturalism is emerging. The ’circumstances 
of multiculturalism’ shall have to face Ghettoization, ethnic consolidation and 
majority/minority clashes. There shall be raging conflict between ’essentialism’ v/s 
’universalism’. This paper intends to review briefly major perspectives on 
multiculturalism, especially, in the wake of Brian Barry’s famous work on "Culture 
and Equality" and subsequent debate on the related aspects of laws on migrants and 
theory and praxis. The socio-legal perspective of legal construction from the point of 
view of Constitutionalism, Nation-State and Citizenship through Naturalisation 
Legislations and how laws in certain instances like France, Germany and Canada have 
curbed migrants’ rights and evolution of a multicultural society would be highlighted 
in this paper. 

3. 0DUWLQ�*HLJHU (University of Bonn):  

([SORULQJ�WKH�*RYHUQPHQWDOLWLHV�RI�0LJUDWLRQ�
Exploring the governmentalities of migration The creation of a European Area of 
Freedom, Security and Justice is accompanied by the perception of neighbouring 
states as ’spaces of risk.’ States of the ’European neighbourhood’ and the ’Western 
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Balkans’ are confronted with the EU-conditionality to avoid migratory movements. 
While the EU is the main donor, specialized external agencies serve in implementing a 
new kind of geopolitics in the territory of neighbouring countries. The exertion of 
dominance on the local socio-political contexts, place-based state and civil society 
actors in the three observed cases (Albania, Bosnia-Herzegovina, Ukraine) has led to 
considerable socio-political outcomes, not restricted to migration-policy but affecting 
the overall context of sovereignty, state and society building. While certain state 
capacities (beneficial to external interests) have been strengthened, the subordination 
of democratic and economic development under the ’prevention of migration’ goal 
leads to the fact that national populations are not able to experience own development, 
improved well-being and ’good governance’, let alone be able to benefit from freedom 
of movement. ’Risk states’ are asked, and by payment and coercion become willing, to 
’contain’ even bona fide tourists, business men or students. Their territory, 
furthermore, as a pre-condition for further economic and political co-operation is 
transformed into the staging ground for a geopolitical game concerning the processing, 
imprisonment and deportation of ’re-admitted’ failed asylum seekers and illegal 
migrants. International - not national actors - are the main actors in the implementation 
of these EU-financed activities, that - seen out of the local context - suffer severely 
from public disinformation, democratic and political support. 

4. $OLFLD�*LURQ (Universidad Nacional Autónoma de México):  

0LJUDWLRQ��5HPLWWDQFHV��DQG�0DFURHFRQRPLF�
(QYLURQPHQW�

Mexican migration and remittances has followed a deep fast growing process as the 
structural change in macroeconomic policies have been characterized by inflation 
targeting, zero deficits and stable exchange rates. There is an asymmetric relation 
between this financial path and the informal employment rate in Mexico. Employer of 
Last Resort (ELR) after deregulation, liberalization and financial crises during the last 
two decades has been provided by direct investment, maquilas, and principle export 
industrial enterprisers. The lack on well paid salaries and the increase of informal 
employment market have expanded the migration needs of one fifth of the population. 
The aim of this paper is try to relate the higher migration rate with direct investment, 
inflation rate, external debt service and other economic policies specifically in Mexico 
country while the demand of other services could not be provided by the aging 
population specifically in Mexico's border country. All these will be analysed from 
within the frame work of Legal Economic Instruments namely the Law regulating 
these through economic incentives and disincentives towards International migration, 
remittances and macroeconomic policies. 

5. +LGHNL�7DUXPRWR (Hokkaido University):  

5HFHQW�'HYHORSPHQW�RI�D�/HJDO�)UDPHZRUN�RI�
0LJUDWLRQ�LQ�-DSDQ�

Globalisation propels all states to elaborate legal frameworks of controlling migration. 
But there are some diverse paths of developing the frameworks. States are not free 
from any other actors influencing the frameworks such as markets, NGO/NPOs and 
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international regimes. In some countries such as Britain, the parliament is the most 
dominant field to create legal setting of migration, whereas in another countries such 
as the United States, client politics based on forces of business and immigrant groups 
plays a major role of set-up of the frameworks. An Asian country, Japan, demonstrates 
the third way of legal control of migration. Without strong parliament nor business 
and immigrant groups, Japan has created a relatively strong legal framework to control 
immigrants based on so-called singular bureaucratic sovereignty led by the Ministry of 
Justice. But, such Japanese highly-selective framework of migration is gradually 
changing due to huge labour demands and fear of rapid depopulation. Through the 
framework, Japan legally constructs preferred immigrants such as IT workers and 
Nikkeijin and unwanted but necessary ones such as unskilled and undocumented 
workers. 

6. /XFH�$OHVVDQGUD�*LXOLD�%RQ]DQR (University of Milan):  

/RRNLQJ�IRU�$V\OXP�
The main goal of this paper is showing a general overview of the misapplication of the 
right of asylum in Italy. I will start from an analysis of The International legislation, 
concerning the right of asylum, in order to show how the Italian legislation does not 
accomplish to all the requirements that should do. First I will look the U.N. Geneva 
Convention of the 1951, regarding the status of refugees, but also at the Dir. 2001/55 
CE and Dir.2003/9 CE. Furthermore, I will introduce the Italian legislation constitued 
by the Law n. 89/1990 and then I will examine the Immigration Law n. 286/1998 and 
its reform by the legislative decree 189/2002. The aim of this investigation is remark 
the difficulties that this de-regulation creates to the asylum’s seekers and the 
importance of a specific law regarding the right of asylum, in Italy. I will analyse the 
situation of the Sudanese refugees from the Darfur’s Civil war, in Italy. I will analyse 
these data and their results from the prospective of the Implementation theory, 
investigating the function of a law that is not truly applied. I will also use Habermas’s 
study concerning "the inclusion of the other", to look for a legislation that can really 
be applied in the social context referring to which has been tought. For Habermas an 
effective policy should realize the integration of the other and not only his coexistence 
in a foreign State. 

&ULPPLJUDWLRQ�&ULVLV"�7KH�&RQYHUJHQFH�RI�,PPLJUDWLRQ�DQG�&ULPH�
&RQWURO��������
Paper Session 

(Session Organizer) Teresa Miller 

Over the past decade, the immigration and criminal justice systems have converged at several 
different junctures, leading one commentator to characterize the [former] Immigration and 
Naturalization Service ("INS") as an "adjunct" of the criminal justice system. This 
convergence has been driven largely by Congressional reforms adopted in the Anti-Drug 
Abuse Act of 1988 and subsequent legislation, culminating in two massive reform bills passed 
in 1996-The Anti-Terrorism and Effective Death Penalty Act, and the Illegal Immigration 
Reform and Immigrant Responsibility Act. Although traditionally viewed as distinct from the 
criminal justice system, the immigration system has adopted many of the techniques and 
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objectives associated with crime control in the era of the War on Drugs. These methods 
include dramatic increases in the detention population, penalizing poverty, criminalizing 
immigration violations that were previously civil in nature, drastically curtailing judicial 
review of deportation orders, and criminalizing a large number of immigration violations 
previously treated civilly. This convergence shows no sign of abating or slowing down. 
Indeed since 9/11, the convergence has accelerated as immigration law enforcement has 
adopted crime control techniques such as zero tolerance law enforcement, broken windows 
policing, racial profiling and risk management. This session explores how the convergence of 
immigration and crime control is truncating justice processes within criminal law and 
punishment, and criminalizing immigration law. 

Topics: POLICING, SECURITY & GOVERNANCE MIGRATION AND IMMIGRATION 

3DUWLFLSDQWV�
1. -HQQLIHU�&KDFRQ (University of California, Davis) <jmchacon@ucdavis.edu>:  

'HFULPLQDOL]LQJ�0LJUDWLRQ�
In the United States, legislative changes to immigration law over the past two decades 
increasingly have resulted in the criminalization of migration. The trend is visible in 
three ways. First, Congress has attached harsh criminal sanctions to acts of migration 
outside of authorized channels and to related activities such as document fraud. 
Second, Congress has radically expanded the category of criminal offenses that will 
render a noncitizen - including a lawful permanent resident - subject to removal 
provisions under immigration law. Finally, immigration enforcement efforts have been 
expanded, both at the border and in the interior of the country. The expanded 
enforcement efforts have conflated criminal law and immigration law enforcement. As 
Congress debated immigration reform proposals in the 2006 legislative session, both 
chambers of Congress developed proposals that would have further expanded the 
category of "criminal aliens." Both chambers included provisions that would have 
resulted in the increased enforcement of immigration laws through the use of criminal 
sanctions. In short, the criminalization of migration has become the default strategy 
for dealing with the perceived immigration crisis in the United States. My paper will 
challenge this default strategy of increasingly criminalizing migration as a means of 
achieving improved regulation of migration and "border security" in the United States. 
I argue that effective border regulation and sound social policy requires large-scale 
decriminalization of migration. I explain why the decriminalization of migration is 
desirable even in a society that rejects an open borders approach to migration. 

2. 1RUD�'HPOHLWQHU (Hofstra University) <lawnvd@hofstra.edu>:  

7KH�5H�(QWU\�0RYHPHQW��0DUJLQDOL]LQJ�
,PPLJUDQW�2IIHQGHUV"�

This paper focuses on the inherent conflict between the growing re-entry movement in 
the United States and the deportation of immigrants for the commission of a wide 
variety of often minor offenses. In light of the large numbers of prisoners who are 
released from incarceration annually, the federal and state governments have 
increasingly funded efforts to facilitate the return and reintegration of criminal 
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offenders into their communities. While the scope of the programs remains limited, 
their rhetorical and symbolic value has been high. The attempt to incorporate released 
offenders, however, has had the negative side-effect of creating two groups of 
offenders - those who are a part of the community, i.e., citizen offenders, and those 
who are not, i.e., non-citizen offenders. Ultimately, this has led to the increasing 
exclusion of non-citizen offenders. Because of the threat of deportation and 
immigration retainers, non-citizen offenders are precluded from participation in a host 
of in-prison programs that would facilitate reintegration and are precluded from 
accessing community assistance. The most dramatic example of this further exclusion 
of non-immigrant offenders are voting rights. As organizations are focused on gaining 
voting rights for ex-offenders, they implicitly further exclude those who do not have 
citizenship claims and can make no claims to such rights. This separates the non-
citizen and citizen group of offenders yet further: To allow for the integration of some 
offenders, non-citizen offenders will be further stigmatized and excluded from all 
services and ultimately from the territory, without regard to their actual community 
and family ties. This paper will detail the dilemma inherent in the re-entry movement 
and its unintentional effects, and will attempt to develop some strategies to mitigate 
this negative fallout from the re-entry movement. 

3. 7HUHVD�0LOOHU (State University of New York at Buffalo) <tmiller@buffalo.edu>:  

7KH�&ULPLQDOL]DWLRQ�RI�,OOHJDO�$OLHQV�
For all their structural differences, since the 1980s the immigration control and crime 
control systems are undeniably symbiotic. Their distinct sources of constitutional 
authority notwithstanding, these two systems work in close association with each 
other. Through reforms adopted over the past two decades, the immigration control 
system has increasingly relied upon harsh, criminally punitive methods that construct 
and prioritize non-US citizens as criminal subjects to regulate non-US citizens. These 
methods include aggressive imprisonment, unprecedented cooperation with local law 
enforcement agents, decreased judicial review and habeas corpus relief (in removal 
proceedings) and am exaggerated discourse of dangerousness that are the hallmark of 
crime control in the contemporary era of "getting tough" on crime. Conversely, 
criminal justice actors such as prosecutors, police and even private prison companies 
exploit the more limited procedural rights of non-US citizens, as well as enhanced 
criminal sanctions for immigration violations, to achieve crime control objectives 
more efficiently. Prosecutors charge crimes and negotiate plea bargains with an eye 
toward categories of removable offenses expanded in recent immigration reforms, 
while police rely on the deportation system to permanently banish criminal offenders 
within immigrant communities. Private prison companies have taken advantage of the 
rapid expansion of immigration imprisonment to not only secure the presence of non-
US citizens at their removal hearings, but to enrich their shareholders in the process. 
One explanation for the symbiosis between the crime control and immigration control 
systems situates it within a larger regulatory enterprise that displaced the earlier New 
Deal social liberal welfare state with a system of governance that treats intractable, 
complex social welfare problems as problems of crime. Conceptualized by 
criminologist Jonathan Simon as "governing through crime", this change in governing 
modality is evident in many aspects of American society where relationships are 
increasingly shaped around crime fighting objectives and techniques. Even more 
salient is the manner in which this change in governmentality reproduces 
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imprisonment in traditionally non-punitive systems of regulation. For example, the use 
of metal detectors and security personnel in schools, the growth of gated residential 
communities, and the growth of secure confinement for troubled youth and mentally 
ill populations. The complex social welfare problems presented by some immigrants-
particularly undocumented workers and so-called "criminal aliens"-have likewise been 
treated as problems of crime. Unprecedented growth in US immigration detention 
capacity in the past decade, as well as the signing into law of congressional legislation 
authorizing the construction of a 700 mile border fence demonstrate the shift in the 
governance of non-US citizens. In this paper, I identify new evidence of the symbiosis 
between immigration and crime control, and I consider the ways in which it distorts 
traditional notions of fairness and justice. Further, I go on to discuss the collateral 
costs to citizens and non-US citizens alike of a system that relies so heavily upon 
surveillance, fear, commodification and imprisonment in regulating the immigrant 
population. 

0DQDJLQJ�5HIXJHHV��5LJKWV�/DZ�DQG�$GPLQLVWUDWLRQ��������
Paper Session 

(Chair/Discussant) Catherine Dauvergne, (Session Organizer) Gregory C Shaffer 

The papers in this session respectively address the transition in refugee aid from a rights-
based to a management regime, a form of "governance humanitarianism," on the one hand, 
and a move to privatization in controlling immigration, on the other. 

Topics: MIGRATION AND IMMIGRATION INTERNATIONAL INSTITUTIONS 

3DUWLFLSDQWV�
1. 3DXO�&�0LQGHUKRXG (Radboud University Nijmegen) <p.minderhoud@jur.ru.nl>:  

3ULYDWL]DWLRQ�RI�,PPLJUDWLRQ�&RQWURO��7KH�5ROH�RI�
3ULYDWH�7UDQVSRUW�&RPSDQLHV�LQ�&RQWUROOLQJ�
,PPLJUDWLRQ�

Migration policy and legislative reforms have incorporated other actors operating not 
only at the national level but rather in private organizations, at the local level and at 
the supranational level. Non state actors, such as airlines and ferry companies, have 
been co-opted as agents of the immigration control and have to face considerable 
financial and other sanctions if they transport unauthorized immigrants. This paper 
focuses on the consequences of the involvement of private transport companies in the 
process of immigration control. What are the legal and empirical consequences of 
privatization of immigration control for the mutual relations between the state (i.e. the 
immigration authorities), private companies and individual passengers? 

2. .ULVWLQ�&�6DQGYLN (Harvard University) <ksandvik@law.harvard.edu>:  
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5HIXJHH�5HVHWWOHPHQW�DQG�WKH�$GPLQLVWUDWLRQ�RI�
0DUJLQDOLW\�

I explore the tension between institutionalized and lived marginality in refugee 
management, by interrogating the interactions between the Office of the United 
Nations High Commissioner for Refugees and sections of the urban refugee 
community in Kampala, Uganda. Dominating this interaction is the pursuit of 
resettlement to the West. Resettlement is a mixture of international refugee/human 
rights law, institutional knowledge and policy considerations. Having become a 
globalized administrative practice, resettlement has emerged as a particular form of 
"governance humanitarianism", shaping relations between the local and the 
transnational. The selection of appropriate candidates is organized as a juridico-
bureaucratic procedure, but the vision of victimhood and despair is informed by 
geopolitical interests and a long cultural history of suffering alike. I propose that this 
composite relies on problematic assumptions about the relationship between legal 
process, rule structure and the marginality resettlement sets out to allay. Refugees are 
rights subjects by default, but understanding marginality as a lived condition means 
imagining how complex layers of individual circumstance and personal ambition 
intersect with structural conditions such as class, race, gender and nationality to 
generate stratification and exclusion. For most urban refugees, it is the slow grind of 
past trauma, current vulnerability and social anomality which shape the fabric by 
which everyday life is woven. The proper management of vulnerability may become a 
ticket to a better future, but as the sources and characteristics of social vulnerability 
transmute continuously, humanitarian interventions may not only fail, but become be 
incorporated as possible sources of marginality. 

3. $QQD�&�6KDYHUV (University of Nebraska) <ashavers1@unl.edu>:  

7KH�:DU�RQ�7HUURULVP�DV�D�9LRODWLRQ�RI�WKH�
&RQYHQWLRQ�DQG�3URWRFRO�5HODWLQJ�WR�WKH�6WDWXV�RI�
5HIXJHHV�

The 1951 Refugee Convention ("Convention") as amended by its 1967 Protocol 
defines the term "refugee" and sets minimum standards for the treatment of persons 
who are found to qualify for refugee status. Key provisions set forth in the Convention 
include the first article which contains: a definition of the term "refugee," the 
"cessation clauses," which enumerate circumstances when an individual should cease 
being a refugee; and the "exclusion clauses," which is intended to not extend 
protection to the non-deserving. In addition, Article 33 provides that one of the rights 
and obligations of refugees in a host country is the right not to be refouled or returned 
to a country where an individual fears persecution. States that sign on to the 
Convention and Protocol implement these provisions in their national legislation. The 
aftermath of the September 11, 2001 terrorist attacks against the United States have 
led some states to consider and adopt measures that arguably violate the states’ 
obligations under the Convention. This article examines the duties imposed by the 
Convention and critiques the actions taken by some states with respect to refugees and 
"asylum-seekers" that may be considered a violation of those obligations. Special 
emphasis is placed on the adoption of the "material support" provisions adopted by the 
United States. 
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4. (OL]DEHWK�&�+RO]HU (University of Wisconsin, Madison) <eholzer@ssc.wisc.edu>:  

0DQDJLQJ�5HIXJHHV�LQ�WKH�6KDGRZ�RI�5HIXJHH�/DZ�
Having fallen out of the "national order of things" (Malkki 1995), refugees look to the 
UN High Commissioner for Refugees (UNHCR) to uphold the rights enshrined in 
international refugee law. But the UNHCR has molded the refugee laws in complex 
and paradoxical ways in its policies. Towards the end of the 20th century, it developed 
and put in practice the "management regime," an initiative that mirrors contemporary 
U.S. welfare assistance programs: amidst concerns over dependency and idleness 
among refugees and talk of "skills training," the notion of refugees as rights-bearers 
has dwindled. In this presentation, I trace the transition in refugee aid from the initial 
rights-based approach to the management regime in relation to the major political and 
organizational transformation in the latter half of the 20th century. Refugee 
management becomes a lens through which to explore the pressures that drive 
international institutions to undermine the rights that they would strive to implement. 

5. %LKWHU�&�&DUKRJOX (Free University, Berlin) <bihter13@yahoo.com>:  

7KH�5ROH�RI�0LJUDQW�6HOI�2UJDQL]DWLRQV�LQ�3ROLWLFDO�
3DUWLFLSDWLRQ�

The overall aim of my study is to investigate the opportunities and constraints for 
migrant groups to participate in the political sphere of the host society. In order to 
more fully explore this question, my study concentrates on migrant organizations and 
their role in promoting immigrants’ political participation, since political participation 
is the core of democratic integration. It will be argued that institutions do matter in 
that they affect actors’ consciousness of their political and social rights in the host 
state. Focusing on Turkish migrant organizations in Germany, I want to discuss the 
influence of these institutions on migrants’ political engagement and participation. In 
the first part, I will give an overview on the major stages of organizational formation 
since the beginning of labour recruitment from Turkey in the 1960s, with a view to 
immigraton policy, status of migrants and citizenship policy. In the second part I will 
go on to describe the Turkish migrants’ organizations currently existing in Germany, 
and especially in Berlin. This will include main organizational principles and 
functional types of organizations. In the concluding part, I will outline the role of 
Turkish organizations concerning their contribution to migrants’ political participation 
as immigrants’ interest organizations. 

/HJDOL]DWLRQ�DQG�,WV�'LVFRQWHQWV��+LVWRULHV��7UDMHFWRULHV��DQG�WKH�
9DJDULHV�RI�1DWLRQDO�3ROLFLHV��������
Paper Session 

(Session Organizer) Susan C. Bibler Coutin, (Discussant) Eve Darian-Smith 

This panel examines the complex ways that immigration policies in multiple countries situate 
refugees and immigrants. To legalize, migrants must meet particular requirements regarding 
their motivations for leaving, their family situations, their employment status, and conditions 
in their country of origin. The ability to meet these requirements may depend on factors that 
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are outside of migrants’ control and sometimes even their knowledge. Seemingly arbitrary 
distinctions, based on dates, methods of applying, or the box checked on a particular form, 
may have profound implications for migrants’ chances of legalizing, as these details are 
interpreted as signs of merit (or the lack thereof) rather than as facets of a bureaucratic 
process. Contradictions within application procedures may also pose obstacles for migrants. 
As a result, migrants who seem to be similarly situated may in fact have quite different 
experiences. By considering the varied ways that migrants in Greece, Germany, and the 
United States negotiate such processes, we hope to shed light on both the complexities of 
immigration laws as bureaucratic procedures and the personal experiences of particular 
migrants. 

Topics: MIGRATION AND IMMIGRATION HUMAN RIGHTS 

3DUWLFLSDQWV�
1. 6XVDQ�&��%LEOHU�&RXWLQ (University of California, Irvine) <scoutin@uci.edu>:  

5REEHG�RI�D�'LIIHUHQW�/LIH��$OWHUQDWLYH�+LVWRULHV��
,QWHUUXSWHG�)XWXUHV�

In the United States, popular discourse around immigration positions unauthorized 
immigrants as desperate to enter the United States, which in turn is depicted as far 
superior to migrants’ countries of origin. In contrast, interviews with Salvadorans who 
entered the United States as young children and grew up in the U.S convey loss and 
uncertainty. These migrants live with a sense of what might have been, of the 
trajectory along which their lives might have continued had they not immigrated, of 
the selves that they might still be. These alternatives are both desired for their promise 
of wholeness, and rejected for their danger (many migrated during the Salvadoran civil 
war) and alienness. At the same time, these migrants’ positions within the United 
States may not be secure, as some still hold temporary statuses that can be rescinded 
and that may not permit naturalization. Even those who are U.S. citizens may have 
parents and siblings who are undocumented and who face possible removal. 
Alternative pasts therefore have the potential to be superimposed on the present, 
interrupting the future. The complex life narratives of migrants who immigrated as 
young children therefore challenge more linear accounts of migration and national 
identity. 

2. 7LQD�*HKULJ (Swiss Federal Administrative Court) <tina_gehrig@yahoo.com>:  

%XUHDXFUDWLF�%LRJUDSKLHV��/HJDOL]DWLRQ�6WUDWHJLHV�
RI�$IJKDQ�,PPLJUDQWV�LQ�*HUPDQ\�

Germany’s pre-2005 Aliens Act comprised several temporary legal statuses for 
foreigners residing in the country and a change from one status to another was 
possible. Usually, the foreigners would experience a downgrading of their status, 
nevertheless, an improvement was not impossible under certain circumstances. This 
paper compares two diametrically opposite strategies adopted by two Afghan families 
struggling to improve their legal situation. Whereas one family approaches the 
German administrative apparatus just as it would an Afghan one, adopting a strategy 
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typical of a patron-client type of relationship, the other family reproduces the behavior 
expected by the German welfare state (punctuality, transparency, a striving for 
financial independence). An examination of the strategies adopted by the Afghan 
migrants in their approaches of the German bureaucracy reveals fundamentally 
different underlying models of the state and of citizenship. 

3. (VWHU�(�+HUQDQGH] (California State University, Los Angeles) 
<eherna17@calstatela.edu>:  

%HFRPLQJ�/HJDO��/DWLQR�<RXWK��/HJDOL]DWLRQ��DQG�
6RFLDO�,GHQWLW\�

The paper will compare the life experiences of recently legalized and undocumented 
college students. The aim is to explore their experiences at two opposing points in the 
legalization process. Both students initiated college under California’s AB540 
legislation. Some recently completed the legalization process for family 
reunification,receiving permanent resident status. The others are not likely to become 
permanent residents soon unless the U.S. Congress undertakes major immigration 
reform. These students’ life trajectory highlight some of the contradictions in 
immigration law and the ways in which citizenship, or the lack thereof, structures 
childhood with consequences for the temporal aspects of legal identities. 

4. +HDWK�&DERW (University of California, Santa Cruz) <heathcabot@yahoo.com>:  

$V\OXP��,WV�'LVFRQWHQWV��DQG�,WV�8VHV��3DUWLDO�
/HJDOLWLHV�RQ�(XURSH
V�+HOOHQLF�)URQWLHU�

As a porous frontier of the European Union, Greece is an increasingly overburdened 
immigration destination, and many migrants acquire temporary legality by applying 
for political asylum. Extraordinarily few obtain asylum status, and most do not fit the 
profile of the political refugee. Indeed, asylum seekers in Greece range from persons 
fleeing violence in Iraq, Afghanistan, and Sudan, to street vendors from Bangladesh 
and Nigeria, and victims of sexual trafficking. Because the Dublin Regulation 
demands that persons remain in Greece during the processing of asylum claims, those 
hoping to travel further into Europe are often "stuck" in Greece in protracted legal 
limbo. Nevertheless, as long as migrants remain asylum seekers, they hold temporary 
papers, as well as the ability to work and seek healthcare legally. This paper examines 
how immigration lawyers and asylum seekers enlist the Greek asylum system to shape 
the lived outcomes of legality, and its productive, if problematic, spaces of limbo. I 
examine how lawyers assess potential clients, through criteria such as linguistic and 
ethnic affiliations, countries of origin, and strategies clients enlist to present 
themselves as political refugees. I investigate how categories of legal belonging shift 
as asylum applications are filed, appealed, and rejected, and in the rare cases when 
asylum is granted. Finally, considering how asylum seekers themselves navigate the 
asylum process, I show how those who are "objects" of legal and governmental power 
often actively shape its effects. . 

9HUJDQJHQKHLWVEHZlOWLJXQJ�GXUFK�5HFKW�XQG�GHPRNUDWLVFKHU�
:DQGHO�
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)HDWXUHG�6HVVLRQ��0HPRU\�DQG�5HFRQFLOLDWLRQ��������
Paper Session 

(Session Organizer) Jacek M. Kurczewski 

Featured Session: Transitional Justice - Memory and Reconciliation The session focus is on 
the ways in which law-makers and judges are confronting the issue of giving justice to the 
victims and collaborators of the authoritarian and totalitarian regimes in various areas of the 
world. Since 1945 successive waves of bringing back justice had occurred starting with 
failure of NS-regime in Germany and its allies and collaborators elsewhere, followed by 
abolition of authoritarian right-wing juntas in Southern Europe and Latin America, then by 
disappearance of communist totalitarianism in Central Eastern Europe and some left-wing 
dictatorships in Africa, Latin America and Asia up to the abolition of apartheid in South 
Africa and ending of bloody ethnic "cleansing" in Balkans and in Africa. The common thread 
is realization of the wide involvement of a part of society in the misdeeds and crimes of the 
past regime and the need to reestablish the social solidarity in order to consolidate the newly 
set or set back democracy with its assumption of the rule of law and respect for human rights. 
The tension between these ideals and the search for justice and historical truth is permanent 
element of social and political life for long time in the countries that had passed through such 
historical experience. Practically the reconciliation struggles with memory and contradict each 
other. The tension itself as well as the actual mechanisms involved in its attempted solution 
are to be discussed using the widest possible range of experience in order to present the viable 
set of general scenarios that may in help in future to eliminate some traps and illusions that 
accompany the Big Transitions. 

Topics: JUSTICE LAW IN TRANSITIONS TO DEMOCRACY 

3DUWLFLSDQWV�
1. *UDF\QD�%��6NDSVND (Jagiellonian University) <g.skapska@iphils.uj.edu.pl>:  

&DQ�:H�'R�-XVWLFH�WR�WKH�3DVW"�&RPSDUDWLYH�
(PSLULFDO�$QDO\VLV�RI�/XVWUDWLRQ��
'HFRPPXQL]DWLRQ��DQG�5HVWLWXWLRQ�LQ�5XVVLD��
3RODQG��DQG�*HUPDQ\�

This paper is organized along an East-West axis in analysis of approaches toward the 
human rights violation in the past and reckoning of it by the new, democratic 
governments in postcommunist Europe. It debates the various approaches toward 
lustration, decommunization and restitution of property rights in Russia, Poland and 
Germany and looks for an explanation of the most contrasting approaches: in 
Germany and Russia in the local political cultures. 

2. 6XVDQQH�.DUVWHGW (Keele University) <s.karstedt@keele.ac.uk>:  
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7KH�(QGXUDQFH�RI�&ROOHFWLYH�0HPRU\��*HUPDQ\�
����������

Transitional justice and in particular the monumental spectacles of bringing past rulers 
and their heinous crimes to justice shape collective memories. However, transitional 
justice and the prosecution of crimes committed is often drawn out over a long period 
and more than a generation. How do recurrent waves of legal and public engagement 
with such crimes shape collective memories in the long run, how do collective 
memories change and fade with new generations, and how does this impact on the 
acceptance of guilt and responsibility? Survey data from Germany from 1945 - 1980 
are analysed to show the oscillation of memory and judgement over time and in 
different generations. 

3. 5XWL�*��7HLWHO (New York Law School) <TeitelRuti@aol.com>:  

7UDQVLWLRQDO�-XVWLFH�*HQHDORJ\�
Ruti Teitel will explore the genealogy, law and politics of "transitional justice." She 
will give an overarching presentation of the last half century of developments in 
transitional justice, showing the association of this conception of justice with periods 
of political change, and the connection of legal developments in this area to diverse 
political aims such as regime change, democratization, and peace. The genealogy 
proposed here is structured along multiple lines. First, it is organized largely 
chronologically and illustrates critical cycles divided into three phases of transitional 
justice. Second, the genealogy is organized largely along a schematic based on the law 
and politics of the developments associated with the three phases of transitional 
justice. Third, the genealogical phases are structured along related intellectual trends, 
reflecting the connection of the politics of transitional justice with the intellectual 
trends of the time and, in particular, a drift toward increased politicization of the law, 
as well, as the juridization of international affairs. 

4. 0RQLND�1DOHSD (Rice University) <nalepa@rice.edu>:  

6NHOHWRQV�LQ�WKH�&ORVHW��7UDQVLWLRQDO�-XVWLFH�LQ�WKH�
3RVW�&RPPXQLVW�:RUOG�

Monika Nalepa will discuss the relationship between negotiated transitions from 
authoritarian rule and transitional justice. For such negotiations to be successful, the 
opposition must ensure outgoing autocrats that they will not be punished with 
transitional justice after they step down from positions of control. But how can these 
promises be credible, if the opposition has incentives to punish the former autocrats 
after it is voted into power in democratic elections? 

5. -DFHN�0��.XUF]HZVNL (Warsaw University) <J.Kurczewski@uw.edu.pl>:  
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&RQVWLWXWLRQDO�-XULVSUXGHQFH�WRZDUG�WKH�
&RPPXQLVW�3DVW��([SHFWDWLRQV�DQG�5HDOLW\��

On my lecture, I present the real role of the constitutional jurisprudence in the specific 
period of the post communist transformation. I indicate the main challenges in creating 
the new legal reality as well as limitations imposed by the fact, that Polish revolution 
was a result of the political compromise. The subject of my lecture is "the fundamental 
decisions" of Polish Constitutional Tribunal concerning mainly the process of so 
called "lustration", the re-privatization and liability of the failed communist regime, 
for its crimes. One of the main conclusions is that the process of transformation 
towards the democratic state ruled by law was seriously affected by the specific polish 
social and political determinants. The constitutional jurisprudence had to be 
confronted with the need for balancing between the requirement of continuing the 
legal order and new democratic axiology on the other hand. I try to examine the 
question - what was the definite price of such evolutionary transformation model and 
whether the positive effects prevailed over the negative ones? 

'HDOLQJ�ZLWK�DQ�2EMHFWLRQDEOH�3DVW��$�&RPSDULVRQ�DFURVV�&RXQWULHV��������
Paper Session 

(Chair/Discussant) Carl Baar, (Session Organizer) Inga Markovits 

A survey of insitutions and techniques of transitional justice using examples from countries 
that either emerged from f repressive past or that are currently attempting at least partial 
reform. 

Topics: LAW IN TRANSITIONS TO DEMOCRACY 

3DUWLFLSDQWV�
1. 0DULD�3DXOD�6DIIRQ (U de los Andes/U Nacional) <m-saffon@uniandes.edu.co>:  

7UDQVLWLRQDO�-XVWLFH�ZLWKRXW�7UDQVLWLRQ"�7KH�
&RORPELDQ�&DVH�DQG�LWV�&KDOOHQJHV�WR�WKH�
7UDQVLWLRQDO�-XVWLFH�3DUDGLJP�

This paper will analize the particular difficulties and challenges that the Colombian 
context imposes on the paradigm of transitional justice. It will focus on at least the 
following questions: 1. Is the transitional justice paradigm useful to address partial or 
fragmentary transitions, such as the current Colombian transition? 2. Is the transitional 
justice paradigm useful for dealing with pro-systemic actors, such as paramilitary 
groups? 3. What is the relation between the protection of victims’ rights and the 
warrantee of non-recurrence? Is the protection of those rights enough to assure, by 
itself, the non-recurrence of atrocities? 

2. 'DYLG�6XJDUPDQ (Lancaster University) <d.sugarman@lancaster.ac.uk>:  
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,PSHUIHFW�-XVWLFH��7KH�&KDOOHQJHV�DQG�2EVWDFOHV�WR�
WKH�3URVHFXWLRQ�RI�3LQRFKHW�LQ�&KLOH������������

When General Augusto Pinochet breathed his last on December 10 2006, this much 
seemed clear: the man who had lived his whole life and never paid for even one of his 
crimes had done it again. Once more - one final time - Pinochet had escaped judgment. 
This paper describes and analyses the struggle to prosecute Pinochet in Chile from his 
return home in March 2000, following his 18 month detention in Britain, to his death 
in December 2006. It examines how the numerous proceedings against the former 
dictator were successfully delayed, why Pinochet was never convicted of anything, 
and the implications for Chile and the international human rights movement. This 
paper seeks to make an empirically-based contribution to the largely theoretical 
debates concerning: the interaction between law and politics; the judicialization of 
power; the efficacy of human rights, and the ability of courts, activist lawyers and 
social movements to find new paths to substantive justice; globalization; the denial of 
organised atrocities and the struggle to acknowledge the past; and the impact of 
international (i.e., third country) as distinct from domestic accountability. It derives 
from my analyses of archival material, multiple secondary literatures and hundreds of 
interviews with key actors (including victims and their families, exiles, judges, NGOs, 
lawyers, officials, journalists and politicians). 

3. &KULVWRSKHU�.HQGULFN�&RQQROO\ (Clifford Chance US LLP) 
<ckconnolly@gmail.com>:  

/LYLQJ�RQ�WKH�3DVW��3URVSHFWV�IRU�D�7UXWK�
&RPPLVVLRQ�LQ�1RUWKHUQ�,UHODQG�

The fear and uncertainty of Northern Ireland’s past are slowly giving way to a sense of 
optimism. Behind the outward signs of rejuvenation, however, lurks the legacy of 
decades of conflict. Northern Ireland is not the first society to face the question of how 
to deal with its past conflict as part of a larger process of political transformation. 
Some states facing similar problems have established truth commissions as 
mechanisms through which to achieve transitional justice. This paper examines the 
prospects for applying the truth commission model in Northern Ireland. It argues that, 
although Northern Ireland faces significant and unique obstacles to any form of 
official truth-seeking, the implementation of a transitional justice mechanism that 
confronts the past is crucial for the future of the peace process, and would serve as an 
important example for other societies undergoing processes of conflict resolution. The 
paper identifies aspects of the Northern Ireland conflict that highlight both the need for 
some process of truth-seeking, as well as the difficulties such a process would face. It 
critiques three recent truth-seeking initiatives: the Report of the Northern Ireland 
Victims’ Commissioner, decisions by the European Court of Human Rights, and the 
Bloody Sunday Inquiry. It then sketches the shape of a Northern Irish truth 
commission, keeping in mind both the benefits and limitations of the truth commission 
model, as well as the particular historical and political circumstances of Northern 
Ireland. The paper concludes by asserting that a process of truth-seeking is necessary 
for Northern Ireland to come to terms with its past and build a peaceful future. 

4. /DXUHO�)OHWFKHU (University of California, Berkeley) <lfletcher@law.berkeley.edu>:  
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&RQWH[W��7LPLQJ��DQG�'\QDPLFV�RI�7UDQVLWLRQDO�
-XVWLFH��$�+LVWRULFDO�3HUVSHFWLYH�

Criminal accountability is invoked by some victims, diplomats, human rights activists 
and scholars, as well as opinion leaders at the national and international levels as 
necessary if not a precondition for societies affected by mass violence to transition 
into a new period of peace and stability. For all the talk of the importance of trials, 
what evidence is there that justice is more than a rhetorical talisman for social 
transformation; that the transitional justice paradigm that has been evolved is a 
magical process that may be invoked to usher in a new era? In this paper, we question 
the presumption that trials and/or truth commissions should be fixtures in any 
transitional justice process. To gain insight into what works for which country at 
which time, we conducted a qualitative analysis of seven case studies of countries 
impacted by mass violence and repression - Argentina, Cambodia, Guatemala, East 
Timor, Northern Ireland, Sierra Leone, and South Africa. We selected cases from 
different regions, different ways in which the conflicts concluded (military victory v. 
negotiated settlement), different types of underlying conflict, and different responses 
to the violence. What emerges is a fuller appreciation of the dynamic system in which 
transitional justice interventions occur. We offer principles that can guide institutional 
development, scholarship, and policy prescriptions in the area of transitional justice. 

5. 'DQLHO�5H]HQH�0HNRQQHQ (University of the Free State) 
<mekonnend.rd@mail.uovs.ac.za>:  

7KH�5LSHQHVV�RI�7UDQVLWLRQDO�-XVWLFH�,VVXHV�LQ�
(ULWUHD�

The ripeness of transitional justice issues in Eritrea (An abstract of the paper to be 
presented at the International Conference on Law and Society in 21st Century, 
Humboldt University, 25-28 July 2007) Daniel R Mekonnen: LLB (Asmara) LLM 
(Stellenbosch) LLD expected 2008 (University of the Free State); formerly Provincial 
Court Judge in the Eritrean Judiciary Key words: transitional justice; truth and 
reconciliation The recurring injustices in Eritrea, perpetrated both in the pre- and post-
independence era have never been healed properly since the country’s liberation in 
1991. Eritrea desperately needs a special paradigm of transitional justice that 
pertinently suits is own peculiarities. However, there are concerns that in a country 
that is still ruled by a notorious, violent and repressive government (which is nowhere 
near even the begging of democratic rule) the question of transitional justice is still 
somewhat abstracted from the reality of today in the case of Eritrea. This paper intends 
to discuss the ripeness of transitional justice issues in Eritrea. In so doing, it holds that 
advance planning around the idea of possible options of transitional paradigms can 
take place anytime and anywhere, although it is true that such plans can only be 
implemented in Eritrea whenever a ripe political transition might allow. A genuine 
desire for accountability for past abuses or at least a mechanism of truth-telling is an 
imperative part of a transitional period. It is not compulsory to wait for such a 
transitional moment to materialise before relevant studies on these issues can take 
place. 
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7KH��7UDQVIRUPDWRU\�3RWHQWLDO��RI�/XVWUDWLRQ�DQG�5HVWLWXWLRQ��������
Paper Session 

(Session Organizer) Judy Rose, (Chair) Miguel Schor 

A comparison of lustration and restitution efforts in a number of Post-Socialist countries 
(Poland, Romania, Hungary, the Czech Republic) and in South Africa and of their impact on 
social justice and reconciliation. 

Topics: LAW IN TRANSITIONS TO DEMOCRACY 

3DUWLFLSDQWV�
1. :RXWHU�-DQ�9HUDDUW (Vrije Universiteit Amsterdam):  

7LPH��5HVWLWXWLRQ��DQG�WKH�/DZ�
This paper deals with problems of restitution of property rights in the context of 
transitional justice, confined to situations in which the addressed injustices are already 
in the far past (more than forty years ago). The central topic is the function of law 
when confronting extreme injustice beyond regular terms of prescription and 
limitation. First, a legal-philosophical framework will be discussed, in which relevant 
legal concepts are defined. These concepts will serve as analytical tools in three case 
studies which will be briefly examined with regard to long-term restitution issues that 
arose after 1989: firstly, the restitution of land rights by the South African Land 
Claims Court established in 1996; secondly, one aspect of the restitution legislation 
promulgated after the German unification in 1990; and thirdly, the very recent 
restitutions of nazi-looted art works in the Netherlands to heirs of the original owners. 
This paper departs from the basic assumption that the wholesome effect of legal 
solutions in addressing historic injustices is often overvalued. Legal restitution of 
property rights has its momentum: it should preferably take place as soon as possible 
after the deprivations of property rights occurred. But when several decades have 
passed, law’s function may become much more "guiding" and advisory than apodictic. 
The use of legal terms, principles and institutions may still be helpful, but in a 
loosened and more modest way. 

2. 5RPDQ�'DYLG (Yale University):  

/XVWUDWLRQ�6\VWHPV��&ROOHFWLYH�0HPRU\�DQG�7UDQVIRUPDWLYH�
3HUVSHFWLYH�RI�7UDQVLWLRQDO�-XVWLFH�
Transitional justice is commonly understood as a set of policy interventions designed 
to foster transitions from violent conflicts or authoritarian rules. They often include 
truth commissions, criminal trials, lustrations (laws that regulate access of certain 
members of socialist regimes to certain public posts in new democracies), reparation 
programs, amnesties, and apologies. Their utility has been evaluated against various 
needs of divided societies, including justice, human rights, truth, reconciliation or 
other. This paper examines policies of transitional justice in terms of their 
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"transformative potential". By transformative potential we mean a capacity of a 
particular measure to shape collective memory, especially the social construction of 
former adversaries. The transformative potential enables us to develop a framework 
for the classification of various methods of transitional justice, including, exclusive, 
inclusive, and reconciliatory methods. The paper then closely examines various 
lustration laws adopted in several East/Central European countries. It focuses on three 
archetypal lustration laws which originate in the Czech Republic, Hungary, and 
Poland. The paper utilizes parliamentary debates and existing opinion poll surveys in 
the three countries. It concludes that the Polish reconciliatory model better serves the 
interests of divided societies than the Czech exclusive model or the Hungarian 
inclusive model. 

3. $OHNVDQGUD�-DFNRZVND (Onati International Institute for the Sociology of Law):  

7KH�'LOHPPDV�RI�/XVWUDWLRQ�3URFHVV�LQ�3RODQG�
Due to the shift in the politics of memory in the last decade, Poland is reviewing its 
communist past through lustration - the process of opening the archives of the 
communist-era secret services and vetting public officials for the links with them. The 
content of the archives is being examined and, as a result, many people have been 
accused of being former informants and collaborators of secret services in the light of 
the documents. In this paper I wish to examine the consequences of this process, its 
impact on social ties and on the individual lives. I want to present the discussion 
around lustration since it raises numerous controversies regarding its moral 
justification. The opponents of lustration argue that we should draw "thick line" under 
the past because it is impossible to judge that period from today’s perspective. They 
also doubt in the reliability of the security service documents, some of which could be 
fake. On the other hand, lustration’s advocates believe that we need to face the truth 
about our past, no matter how difficult it is. I wish to argue that lustration, understood 
as revealing the truth about the past, seems inevitable. Nevertheless, taking into 
account the risk of unfair accusations and the threat to social ties, the process should 
be conducted very carefully. 

4. 7VKHSR�0DGOLQJR]L (University of Pretoria, South Africa):  

*RRG�9LFWLP��%DG�9LFWLP��3RVW�$SDUWKHLG�%HQHILFLDULHV��9LFWLPV��DQG�
WKH�6WUXJJOH�IRU�6RFLDO�-XVWLFH�
The South Africa Truth and Reconciliation Commission was created not only to 
legitimise the new state but also to give birth to a new nation, a nation based on 
substantive equality, dignity and freedom. In this paper I focus on the failure of the 
transition process to put social justice on the agenda. Although, it could be said that 
the TRC process played an important role in bringing about stability and political 
reconciliation, in a word, political justice, the issue of social justice is a fairly 
neglected dimension in discussions on the TRC and the transition process in South 
Africa. This failure has a lot of implications especially given the fact that the gravest 
legacy that apartheid bequeathed to South Africa was one of systemic poverty, 
structural unemployment and inequality. In this paper, I argue that in transitional 
societies where conflict was also characterized by violent dispossession and socio-
economic deprivation, the issue of social justice and thus redistribution should be 
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central to the discussion. In order to do this, I will first look at how the taxonomy of 
victimhood has been interpreted within the human rights discourse to include notions 
such as, passiveness, being content with moral victory and putting the past behind. 
Related to this, I discuss the tendency, also a result of adopting the dominant 
conception of human rights discourse, of drawing a sharp distinction between 
perpetrators and beneficiaries. Focusing on beneficiaries would not be to engage in a 
witch-hunt but to move towards what Mahmood Mamdani calls sustainable 
reconciliation. 

5. $GULDQD�0LFD (Polish Academy of Sciences):  

7KH�/XVWUDWLRQ�ZLWK�7ZR�+HDGV�DQG�WKH�0\ULDSRG�7UDQVLWLRQDO�
-XVWLFH�LQ�5RPDQLD�
The paper addresses the scene of lustration in Romania in the context of the 
multiplication of the institutions accredited by groups of politicians of different party 
caliber as autochthonous ’truth revelation / investigation commissions’. It analyzes the 
legal materialization of the lustration impetus during the shift of the debates in the 
political arena from debating its necessity to carefully warrant its legality. As matters 
currently stand, there are two projects on the law of lustration waiting for 
modifications and for their further advancement to the status of ’law of lustration’ in 
one case, and of ’law of anti-nomenklatura’ in the other case. Furthermore, the last year 
running provocation in the public arena on the topic of Communism between the 
president and the prime minister of Romania gave rise to two ’truth investigation 
commissions’, a presidential comission and a governmental institute. In the meantime, 
smaller magnetic poles on the political arena manifested their interrest in bringing up 
’checking commissions’ of the ’truth of investigation commissions’. And others are 
invoking in a defensive and preventive manner the non-constitutionality of the still 
pending legislative proposals on lustration, as well as the political instrumentalization 
of it. Mine hypothesis is that there is a phenomen at stake by which the defensive and 
preventive legal claims visavis the lustration will bear upon the strength of its 
prospectuous legal implementation, whilst the ’truth revelation/investigation’ 
endeavour will be carried out by the historical institutes that were propped up by the 
initially vested political interrest in the lustration. 

&ULPLQDO�/DZ�DV�D�7RRO�RI�7UDQVLWLRQDO�-XVWLFH��������
Paper Session 

(Chair) Farid Samir Benavides-Vanegas, (Session Organizer) Inga Markovits 

The panel will compare the "top down" justice of international criminal tribunals with 
"transitional justice from below," look at some national examples of criminal prosecution (ex-
GDR, Romania), and examine the legitimacy of amnesties and the role of defense counsel. 

Topics: LAW IN TRANSITIONS TO DEMOCRACY 

3DUWLFLSDQWV�
1. .LUVWHQ�0F&RQQDFKLH (Queens University Belfast):  
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:KR�,V�,W�)RU"�(QJHQGHULQJ�/HJDO�+XPLOLW\�LQ�,QWHUQDWLRQDO�
&ULPLQDO�-XVWLFH�
International criminal tribunals (such as the ICTY and ICTR, and more recently the 
hybrid courts for Sierra Leone and East Timor) have been heralded as a significant 
step forward in the battle against impunity for human rights violations. However, there 
has been an almost complete vacuum of research among the local populations who are 
the supposed beneficiaries of international criminal justice. Self-congratulatory reports 
by the tribunals sharply contrast with the realities of their operating environment: a 
closeting off of international criminal tribunals from the local society around them, 
mistreatment of victims and survivors by defence lawyers and others, racism within 
tribunal structures and political manipulation of the legal process. An institutional 
mentality is revealed which is more concerned with protecting its own existence than 
meeting the needs of a population devastated by conflict: an edifice which is more 
"Emperor’s new clothes" than new horizons in justice. These findings also point 
towards a broader problem within international legal structures which could be 
accurately characterised as an absence of ’legal humility’. In light of this failing, and 
the deeper failing of institutions of international criminal justice to either engage with 
or respond to the demands of local populations, we pose the fundamental question: 
who is international criminal justice for? Themes explored include law as seduction, 
the triumph of human rights, the sociology of arrogance in international law and the 
tendency to ’see’ international justice like a state. The paper is based on fieldwork with 
grassroots NGOs and individuals in Rwanda and Sierra Leone, and offers a corrective 
to the rose-tinted tone of much commentary on the respective tribunals for those 
nations. It is part of a larger project which has involved similar fieldwork in Northern 
Ireland, Colombia, South Africa and Idonesia. The research will be published as a 
book by Cambridge University Press in 2008. 

2. *XLOODXPH�0RXUDOLV (CNRS, Paris):  

7KH�6KDGH�RI�WKH�(LFKPDQQ�7ULDO��7KH�6KLIW�EHWZHHQ�/HJDO�7LPH�DQG�
3ROLWLFDO�7LPH�E\�3URVHFXWLQJ�*'5�2IILFLDOV�LQ�*HUPDQ\�
Unified Germany has distinguished itself from other European postcommunist states 
by undertaking a very ambitious purging process, especially by judicial means: more 
than 100.000 former officials of the German democratic Republic were prosecuted for 
state-sponsored crimes like shootings at the Berlin wall. Although interpreted (as well 
by the actors as by the specialists of the so called "transitional justice") as a turning 
point or a break in the German history since WWII, this purging process is hardly 
intelligible if one ignores its complex genesis (prehistory). The usual focus on the 
short term of the political transition often leads to neglect the judicial and legal 
specific temporalities. According to the logic of legal precedents, the West-German 
federal court of justice (BGH) remained largely true in the 1990’s to its extensive post-
war jurisprudence on national-socialist crimes. Moreover, some obvious "breaks" in 
the post-1990 jurisprudence appear often like "delayed" answers to legal objections 
made in the 1960’s to the West-German judicial practice, that is in a quite different 
context. In this paper, I will examine such a "delayed" break in the jurisprudence of 
the BGH. in a key decision (1994), the higher German court confirmed the sentence 
against three high-ranking officials of the former GDR for their (indirect) bureaucratic 
responsibility for crimes committed at the inner-German Border. In doing so, the 
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federal judges took note after more than 40 years of a criticism of its lenient 
jurisprudence towards bureaucratic criminals of the national-socialist regime made in 
the early 1960’s by several law professors, especially Claus Roxin, who suggested that 
the BGH could inspire itself in this matter from the Israeli sentence against Adolf 
Eichmann. 

3. 0D[�3HQVN\ (University of Oxford):  

$JDLQVW�$PQHVW\��1RUPDWLYH�&RQVWUDLQWV�RQ�'RPHVWLF�$PQHVW\�/DZV�
Nation-states have long regarded control of the domestic system of criminal law to be 
a core component of internal sovereignty. The granting of amnesties -- that is, the 
decision, either by the executive or legislature, to refrain from criminal prosecution of 
those whose acts would otherwise oblige it -- is a highly visible dimension of state 
sovereignty, and can be taken as one tool among many that states have at their 
disposal to cope with domestic policy problems. However, over the last ten years, a 
resurgence of internationalized criminal law has challenged the legitimacy and 
efficacy of state amnesties for citizens who have committed internationalized crimes: 
crimes against humanity, torture, genocide, and grave violations of human rights. 
Initially in the form of customary international law, and now increasingly in treaty-
based law, such crimes are now regarded as violations demanding prosecution 
regardless of an amnesty granted by the perpetrator’s nation of citizenship. In both 
treaty and case law, an international consensus is emerging that national amnesties for 
internationalized crimes are themselves inconsistent with international law. This 
consensus has repercussions that extend far beyond the narrower question of 
international jurisprudence. It challenges a core notion of the Westphalian conception 
of internal state sovereignty, and in this sense I argue that it is here, in the consensus 
against amensty and impunity, that the Westphalian conception is currently 
undergoing its most energetic and sustained attack. This paper examines the three 
current forms in which international criminal law is challenging the use of amnesties 
as tools of domestic policy. Internationalized criminal tribunals sponsored by the 
United Nations (including the increasing popularity of ’hybrid’ tribunals), the 
International Criminal Court, and nation-states exercising universal jurisdiction are 
institutional platforms where the broad consensus against amnesty are now situated. In 
briefly discussing the relative advantages and disadvantages of these three institutional 
platforms, my paper also addresses the consequentialist objection that nation-states 
ought to retain the capacity to exercise their domestic law systems as they deem in 
their national interest. In articulating the objections to this instrumental use of 
municipal law systems, my paper concludes, the internationalizing movement in 
criminal law will need to articulate, to a degree and with a precision it has not yet 
reached, a set of normative convictions that underlie and justify the legal arguments 
for the abridgement of national sovereignty 

4. -XOLH�7UDSSH (Universitaet Heidelberg):  

7UDQVLWLRQDO�-XVWLFH�LQ�5RPDQLD�
The paper deals with Transitional Justice in Romania from 1989 to 2006, focusing on 
Criminal Law. In December 1989 the whole world was confronted with the picture of 
dictator Ceausescu, executed immediately after being condamned by a Military Court. 
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Was this the first step to Transitional Justice in Romania? The process against 
Ceausescu is connected with the up to now mysterious Revolution from December 
1989, when more than 1000 people lost their lifes. Romanians Courts are still today 
busy with finding the responsables for those victims. Also refering to the crimes of the 
whole communist periode, the files are not closed yet. The paper gives an overview 
over the Criminal processes in Romania in connection with the communist past, based 
on mainly new empirical material. In addition to an analyse of those processes, the 
paper questions the role and importance of Criminal Law in the Romanian Transition. 
How much punishment does the Romanian society, or better: do different groups of 
actors want? The Romanian Transitional Justice process is so connected with the 
general question of coping with the past, considering p.e. the recent declaration to 
condamn the communist Regime given by President Basescu in december 2006, just 
before Romania became a full member of the European Union. 

5. .HUVWLQ�&DUOVRQ (University of California, Berkeley):  

7DNLQJ�5RRW��7KH�,PSDFW�RI�WKH�,QWHUQDWLRQDO�&ULPLQDO�7ULEXQDO�IRU�
WKH�)RUPHU�<XJRVODYLD�RQ�3ROLWLFV�DQG�/DZ�LQ�&URDWLD�
The expanding role of courts in modern human rights discourse places them not only 
at the center of punishment and justice, but also as institutions designed to heal social 
rifts through the creation of shared narratives. Created in 1993 and tasked with 
bringing "peace, justice, and reconciliation" to the citizens of the Former Yugoslavia, 
the International Criminal Tribunal for the Former Yugoslavia (ICTY) is staging trials, 
publicizing facts, and finding people guilty and innocent to compile and disseminate a 
unifying message in the Former Yugoslavia. By trying and sentencing war criminals, 
the Tribunal asserts that it is contesting ’collective guilt’, the idea that all people in the 
Balkans bear the responsibility for the atrocities committed throughout the 1990s, and 
instead individualizing guilt by locating and punishing the few responsible parties. Yet 
reactions to the ICTY’s judgments among local populations show an increase in 
collective identity in the reception of both heroes and enemies, and a use of the 
tribunal to strengthen certain facets of national identity. Reactions among Balkan 
populations demonstrate that these populations correctly understand that it is not only 
the individual fortunes of those few defendants appearing before the ICTY that are at 
stake, but additionally the historical record of the recent Balkan wars and the ethnic 
groups involved in them, and the narratives that will emerge from the wars. This paper 
will consider the impact the ICTY has made in shaping wartime and post-war 
narratives in the former Yugoslavia Republic of Croatia, and further consider the 
problematic collective outcomes that result from a body that claims to deal only in 
individuals. 

6. 3DGUDLJ�0F$XOLIIH (University College Cork):  

&DSDFLW\�%XLOGLQJ�IRU�'HIHQFH�&RXQFLO�LQ�(DVW�7LPRU
V�+\EULG�
7ULEXQDO�
My paper examines the failure of UN transitional missions to develop the capacity of 
East Timor’s defence counsel during its hybrid court Serious Crimes Process from 
2000 to 2005. In keeping with changes in UN peace-keeping operations policy, UN 
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Transitional Authority in East Timor and its successor missions were given a 
responsibility to develop the capacity of judicial institutions in East Timor. One of the 
rationales behind the move from fully international courts to mixed 
domestic/international criminal courts is that involvement of local lawyers and judges 
will help develop their professional abilities as they learn from their more experienced 
international counterparts. While it had a level of success in developing prosecutorial 
capacity and the skills of judges, the UN failed completely in relation to defence 
counsel. My paper examines the nature of this failure. I argue that the failure to 
develop defence capacity is due to an omission to provide adequate personnel and the 
alienation of local lawyers from the defence process. Furthermore, I argue that the 
prioritization of the short-term political goals of transitional justice which emphasise a 
prosecution-driven speedy series of trials and where fairness is a secondary concern 
has taken precedence over a more long-term approach which would emphasise the 
need to use the trials to demonstrate how high standard fair trials operate and to 
develop the professional abilities of local lawyers. My paper will conclude by 
suggesting how the UN should alter its approach if their commitment on paper to 
capacity-building in hybrid courts is to be realised 

,QWHUQDWLRQDOHV�6WUDIUHFKW�
,QWHUQDWLRQDO�&ULPLQDO�/DZ�LQ�WKH�7ZHQW\�)LUVW�&HQWXU\��1HZ�'LUHFWLRQV�DQG�
3UDFWLFDO�&KDOOHQJHV��������
Paper Session 

(Session Organizer) Jenia Iontcheva Turner, (Discussant) Laura A. Dickinson 

Sixty years after Nuremberg, more than a dozen years after the establishment of the ICTY and 
ICTR, eight years after the Rome Statute, and following the creation of hybrid tribunals in 
Sierra Leone, East Timor, and Cambodia, it is no longer possible to speak of international 
criminal justice as a field in its infancy. Nor is it any longer an experiment. The ICC’s 
establishment signaled that the international community’s experiments with trying war 
criminals had been declared successful enough to incorporate as a permanent feature of the 
international legal order. The temptation toward triumphalism should, however, be resisted. 
The production of treaties and jurisprudence is not an end in itself. The jury is still out as to 
whether and how international criminal tribunals can actually help to create a better world. Do 
they reduce the incidence of terrible crimes? Where such crimes have occurred, do 
international trials matter to victims and their communities? Do they provide a sense of 
justice, or facilitate reconciliation, or otherwise improve people’s circumstances? Is 
international criminal law the best mechanism for achieving these goals? These questions 
matter, not just to the threshold question whether international tribunals should exist, but to 
every aspect of their functioning, such as what cases prosecutors should bring, how tribunals’ 
money should be spent, and what the responsibilities of different actors in the system should 
be. 

Topics: INTERNATIONAL INSTITUTIONS COURTS AND TRIALS 

3DUWLFLSDQWV�
1. -LGH�1]HOLEH (Northwestern University):  
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'R�,QWHUQDWLRQDO�&ULPLQDO�7ULEXQDOV�'HWHU�RU�
([DFHUEDWH�+XPDQLWDULDQ�$WURFLWLHV"�

Contemporary justifications for international criminal tribunals (ICTs), especially the 
permanent International Criminal Court, often stress the role of such tribunals in 
deterring future humanitarian atrocities. But hardly any academic commentary has 
attempted to explore in depth this deterrence rationale. This essay utilizes economic 
models of deterrence to analyze whether a potential perpetrator of humanitarian 
atrocities would likely be deterred by the risk of future prosecution by an ICT. 
According to the economic theory of deterrence, two factors-certainty and severity of 
punishment-are central to the reduction of crime after taking into account a particular 
individual’s preference for risk. Examining evidence concerning the fate of failed coup 
plotters and dictators in Africa-a group that represents a pool of likely perpetrators of 
atrocities-we show that the probability that this pool of individuals will be subject to a 
range of other legal and extra-legal sanctions is quite high. Moreover, the severity of 
the sanctions these individuals are likely to face-death, life imprisonment, and torture-
is also likely to be higher than those imposed by an ICT. Thus, prosecution by an ICT 
will often serve as a weaker substitute, rather than a complement, to pre-existing 
sanctions. Indeed, in certain situations, ICT prosecutions might actually exacerbate 
humanitarian atrocities by targeting politically indispensable spoilers and by 
encouraging local politicians to free-ride off ICT efforts rather than engage in the 
kinds of domestic institutional reforms that are more likely to prevent future atrocities. 

2. 6RQMD�6WDUU (Harvard University):  

([WUDRUGLQDU\�&ULPHV�DW�2UGLQDU\�7LPHV��
,QWHUQDWLRQDO�-XVWLFH�%H\RQG�&ULVLV�6LWXDWLRQV�

International criminal tribunals have focused exclusively on crimes arising from crisis 
situations-war crimes and mass atrocities. International criminal law scholarship takes 
this crisis focus for granted, emphasizing the objectives of transitional justice in the 
wake of extraordinary social upheaval. Meanwhile, extremely serious crimes 
committed on a longer-term, daily basis have been excluded from the agenda of 
international criminal law. The author examines the history and impact of this crisis 
emphasis and explores alternative approaches in light of tribunals’ institutional 
capacities and resource constraints. Using the principal example of catastrophic 
"grand" governmental corruption, she makes a practical, theoretical, and doctrinal case 
for international prosecution of some non-crisis-linked crimes, and concludes that 
tribunals’ exclusive crisis focus is indefensible as a permanent condition. However, for 
reasons of legitimacy and political strategy, she recommends a gradual approach 
toward expanding that focus, taking advantage of the transformative effect of crises in 
building acceptance of legal principles that can then be applied in other situations. 

3. -HQLD�,RQWFKHYD�7XUQHU (Southern Methodist University):  
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%HWZHHQ�3ROLWLFV�DQG�/DZ��'HIHQVH�&RXQVHO�9LHZV�
RQ�,QWHUQDWLRQDO�&ULPLQDO�7ULDOV�

As international criminal trials become more prominent, a fundamental question 
persists about their purposes: Are the goals of international criminal trials primarily 
legal, similar to the objectives of domestic trials, or are they primarily political, such 
as helping communities heal and compiling an accurate record of the past? Courts and 
commentators often acknowledge both legal and political purposes of international 
criminal trials, but fail to prioritize among them. This paper examines international 
criminal trials through the perspectives of an overlooked, but important, participant in 
these trials-the defense attorney. Through personal interviews, scholarly articles, and 
case law, I analyze the attorneys’ motivations, strategies, and tactics in representing 
accused war criminals. In particular, I ask whether defense attorneys believe that 
international trials serve primarily adjudicative, or primarily political, purposes. 
Defense counsel’s views and actions are important to study not only because they may 
offer an accurate reflection of the purposes of international criminal trials, but also 
because, as major participants in the trials, defense counsel influence the nature of the 
proceedings. The survey finds that defense attorneys believe that the trials serve 
primarily the purpose of separating the innocent from the guilty and apportioning just 
punishment. They think that a good number of their clients are innocent and that 
acquittals are possible. They vigorously contest the factual allegations and legal 
theories of the prosecution, rarely plea bargain, and tend to use adversarial tactics in 
their representation. Acting upon their conviction that the central purpose of trials is to 
adjudicate guilt and innocence, they also help turn trials into contested events. 

4. 6DUD�.HQGDOO (University of California, Berkeley):  

6SHDNLQJ�/DZ��*OREDOO\���7KH�-XULVGLFWLRQ�RI�
,QWHUQDWLRQDO�-XVWLFH�LQ�6LHUUD�/HRQH�

This paper considers the emergence of a particular form of post-conflict justice that 
arose from out of a broader history of how law has been deployed in response to war. I 
attempt to call into question what has become, particularly in some international legal 
circles, an uncritically cosmopolitan view of law’s work in the context of international 
criminal tribunals. Yet at the same time I eschew a realist reading of the work of these 
courts that is popular among international relations scholars. I argue that the discourse 
and practices of an internationalized criminal law cannot be reduced to either 
humanitarian concerns or to the vicissitudes of power politics. Both of these accounts 
give little attention to the more ambivalent and complex aspects of what these courts 
claim to do, and to their efforts to authoritatively assert their right to do it. I read these 
theoretical and philosophical concerns in relation to the work of a court in the West 
African state of Sierra Leone. The Special Court for Sierra Leone is a curious and 
unprecedented institution: it is a product of political contestation and compromise, but 
it is also a symptom of cosmopolitan aspirations and the dream of an internationalized 
form of legal accountability. This paper considers this court’s political dream of 
extending the rule of law to a region by attending to its historical inheritance, its 
political dimensions, and to its own legitimating discourse. 
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,QWHUQDWLRQDO�&ULPLQDO�&RXUWV��3DVW�DQG�)XWXUH��������
Paper Session 

(Chair/Discussant) Cynthia Alkon, (Session Organizer) Gregory C Shaffer 

The papers in this session will address the law and politics of international criminal courts, 
including the International Criminal Court. 

Topics: INTERNATIONAL INSTITUTIONS COURTS AND TRIALS 

3DUWLFLSDQWV�
1. 6DOHP�&�1DVVHU (DireitoGV):  

,QWHUQDWLRQDO�/DZ�DQG�3ROLWLFV��,QWHUQDWLRQDO�
&ULPLQDO�&RXUWV�DQG�-XGJPHQWV�

International law is greatly influenced by Politics. Political processes give birth to law 
and shape its structure, functions and norms. They also exert influence over the 
functioning of the law at the moment of its application. In some instances, 
international law seems to be simply put aside and politics appear to operate alone. 
The creation of international criminal tribunals - whether ad hoc or permanent, 
restricted or universal - and the judgments of individuals accused of international 
crimes - even when these judgments do not take place before international tribunals - 
are two developments usually hailed as progress of the international legal realm. The 
growth in number and strength of international institutions; the possibility of judging 
certain individuals - politicians, military or government officials - for a number of 
crimes regardless of their status; the advancement of legal principles relating to human 
rights and dignity and to the protection of peace are all seen as a set of remarkable 
accomplishments. However, as international tribunals are created or as they begin to 
function, as a criminal judicial procedure with an international reach is initiated, 
choices are made for political reasons and calculations: an international tribunal is 
created or a special domestic court is established, a specific case is taken to trial, a 
specific procedure is established, a decision is made on the applicable law. The 
choices made and the rationale behind them may tarnish the legitimacy of courts and 
judgments. The paper will examine the most recent cases of international criminal 
courts and judgments from this perspective. 

2. -DPHV�&�6ORDQ (University of Glasgow):  

(DUO\�-XULVSUXGHQFH�RI�WKH�,QWHUQDWLRQDO�&ULPQDO�
&RXUW��$�)DOVH�6WDUW"�

From the period when the judges of the Yugoslavia Tribunal were sworn in until a 
Trial Chamber first issued a decision, over four years elapsed. Fully three years passed 
from the swearing of the judges of the International Criminal Court until the arrival of 
the first accused at the seat of the ICC in March 2006. An anxiousness on the part of 
judges to get to work, perhaps coupled with the sting of media criticism of judicial 
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inactivity, in each case led the judges to foment judicial work. In the early days of the 
ICTY, the Tribunal’s judges created a "Rule 61 procedure," whereby the Tribunal’s 
judges could engage in a variation upon their judicial functions even in the absence of 
an accused. In February 2005, a Pre-Trial Chamber at the ICC decided to convene a 
status conference in relation despite the fact that there was yet no case to consider the 
status of. In each case we see judges, impatient for genuine defendants to try, engaging 
in judicial activity which was not envisaged by the drafters of the respective statutes. 
The discussion will outline the pitfalls of such judicial over-enthusiasm, including the 
creation of procedures and decisions that become irrelevant when the tribunal becomes 
fully functioning and the shift in the nature of the judicial role from that of an 
impartial decider of facts to one where the judge takes greater control of the 
proceedings. 

3. )UHGHULNH�&�YDQ�GH�3ROO (University of Tuebingen):  

$�4XHVW�IRU�$FFRXQWDELOLW\��(YDOXDWLQJ�WKH�
(IIHFWLYHQHVV�RI�WKH�,QWHUQDWLRQDO�$WURFLWLHV�5HJLPH�
DQG�,WV�)LJKW�$JDLQVW�,PSXQLW\�

Since the beginning of the 1990s the international community is increasingly involved 
in the prosecution of international crimes (genocide, crimes against humanity and war 
crimes). An important question to be dealt with is to what extent an International 
Atrocities Regime (IAR) can trigger the existing culture of impunity, in which 
dictators are sent into exile or amnestied rather than brought to justice. My paper 
combines International Law and Political Science by presenting an analytical 
framework for analysing the effectiveness of the IAR in prosecuting international 
crimes, eventually combating impunity. The IAR can contribute to effective 
prosecution in two ways. First, international crimes can be prosecuted directly in the 
Regime’s organs, the international criminal tribunals and courts. Indirectly, the 
Regime can persuade states to prosecute. This can be a state involved in the conflict, 
or a third state. The analytical framework to be presented seeks to answer two 
questions concerning the effectiveness of the International Atrocities Regime. First, to 
what extent is the IAR effective in fighting the culture of impunity? And second, what 
causes this effectiveness? The paper will focus on both endogenous (institutional 
design) and exogenous (political will) variables in order to explain the IAR’s 
effectiveness in fighting impunity. 

4. +DUU\�&�5KHD (La Salle U/National U of Ireland):  

7KH�8QLWHG�6WDWHV
�5ROH�LQ�,QWHUQDWLRQDO�&ULPLQDO�
7ULEXQDOV�VLQFH�::,�

Since the conclusion of the "War to end all Wars," the United States has played and 
intricate part within international criminal tribunals. Whether it is in the opening 
address to the court or behind the scenes, the United States always has a presence. 
However, this presence may not always be positive, since the United States has 
received much criticism from the international community regarding its unwillingness 
to become a state-party to the International Criminal Court. Though the United States 
may look inconsistent since the International Criminal Court probably would not exist 
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without the Nuremberg Trials and recent international criminal tribunals, both, which 
the United States had great influence in their development and success. However, its 
current position against the International Criminal Court is not the first time the 
United States has disagreed with the international community regarding an 
international criminal tribunal. This paper examines the relationship with United 
States and international criminal tribunals since WWI in the attempt to simplify and/or 
resolve the current confliction between the United States and the International 
Criminal Court. 

5. 5LFKDUG�&�6FKZDUW] (Yale University):  

/HJDO�(YROXWLRQ�WRZDUG�D�:RUOG�5XOH�RI�/DZ��7KH�
,QWHUQDWLRQDO�&ULPLQDO�&RXUW�

Legal Evolution toward a World Rule of Law: The International Criminal Court as a 
Plausible Step in that Direction Richard Schwartz Some recent developments may be 
part of an evolution toward a world rule of law. The International Criminal Court 
(ICC) is especially important in a world of failed states, genocide, terrorism, and 
preemptive wars. The ICC can stabilize and support governments in the kind of 
situation found in Uganda and the Democratic Republic of the Congo. It has already 
made progress in these two situations, investigating and (in the DRC) arresting the 
rebellious leaders who would overthrow legitimate governments. It is not yet clear 
whether the ICC will be able to deal with Darfur, where the Sudan government itself is 
allegedly supportive of genocide. But that case too is under investigation by the ICC 
prosecutor. Empowerment and widespread support of the ICC could help to reorder 
the currently troubled, potentially chaotic, world order. However, the ICC faces major 
resistance. The Treaty of Rome which established the Court has been ratified by 102 
states, but not by three of the most important ones: China, Russia, and the United 
States. The United States withdrew its earlier signature, has not considered 
ratification, and has urged other nations not to ratify. The 2008 U.S. presidential 
election might bring that issue before the American public - or it might not. 
Collaborative research could contribute to our understanding of the low visibility of 
this question and suggest ways of bringing the matter forward for serious 
consideration. 

'HU�6LFKHUKHLWVVWDDW�XQG�GHU�³.ULHJ�JHJHQ�GHQ�7HUURU´�
)HDWXUHG�6HVVLRQ��7RUWXUH�DQG�WKH�6HFXULW\�6WDWH��������
Roundtable 

(Session Organizer) Lisa Hajjar, (Participant) Louis Frankenthaler, (Participant) Jamil 
Dakwar, (Participant) Leigh Payne 

Torture and the Security State Over the 19th and 20th centuries, torture lost legitimacy as a 
penal or judicial practice, and was legally prohibited as an international crime after World 
War II. Nevertheless, it continued to be practiced with appalling regularity and prevalence, 
albeit practitioners tended to deny allegations because of its criminal status and illegitimacy. 
However, in the 21st century torture has been openly resurrected as a "legitimate" tactic for 
"fighting terrorism" and "enhancing security" by the US government, despite the denial-
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through-euphemisms such as "coercive interrogations" and "alternative tactics." What makes 
21st century torture distinctive and different from trends of the past is the fact that the world’s 
lone superpower, ostensibly a model for the rule of law, has refuted and abandoned a 
universal consensus on the illegality of brutalizing prisoners in custody, not to mention the 
substantial body of expert opinion that it is inefficacious in producing "truth." The American 
embrace of torture after 9/11 has had a number of important and contradictory effects on a 
global scale, and these are the subjects of this panel. Revelations about American torture have 
galvanized and united an interesting array of critics within the country who are intent on 
reversing these trends, including uniformed military lawyers, human rights activists, civil 
libertarians and legal scholars. People in other countries who are committed to maintaining 
and enforcing the prohibition against torture have been appalled and propelled to action by the 
"green lighting" of torture by the US, which has been taken as a license for other states to 
openly adopt the same brutal tactics against their "enemies" and "subversives." And scholars 
of torture have added to these global discussions by offering reminders and insights about the 
destructive effects on societies where torture was rampant in the past. 

Topics: HUMAN RIGHTS SECURITY AND TERROR 

3DUWLFLSDQWV�
*RYHUQPHQW�6HFUHF\��������
Paper Session 

(Session Organizer) Gia B. Lee, (Chair/Discussant) Richard C. Schragger 

Questions concerning the nature and extent of government secrecy are recurring ones in 
contemporary social, political, and legal theory. The aggressive secrecy shrouding 
government conduct and processes occasioned by efforts to "fight terror" make these issues 
particularly urgent and significant today. What kinds of secrets do governments keep, and by 
what methods? How do governments justify their practices, and are those justifications 
persuasive? How does the citizenry acquiesce to or challenge such secrecy? This panel will 
examine various aspects of government secrecy, including executive branch secrecy, the state 
secrets doctrine in U.S. law, government lawyer confidentiality obligations, and government 
transparency efforts. 

Topics: DEMOCRACY & STATE THEORY CONSTITUTIONAL LAW & 
CONSTITUTIONALISM 

3DUWLFLSDQWV�
1. $PDQGD�%��)URVW (American University):  

7KH�6WDWH�6HFUHWV�3ULYLOHJH�DQG�6HSDUDWLRQ�RI�
3RZHUV�

Since September 11, 2001, the Bush administration has repeatedly invoked the state 
secrets privilege in cases challenging executive conduct in the war on terror, arguing 
that the "very subject matter" of these cases must be kept secret to protect national 
security. The executive’s recent assertion of the privilege differs from past practice, in 
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that it is seeking dismissal, pre-discovery, of all cases challenging the legality of 
specific executive branch programs, rather than asking for limits on discovery in 
individual cases. This essay contends that the executive’s assertion of the privilege is 
therefore akin to a claim that the courts lack jurisdiction to hear and decide such cases. 
The executive’s recent invocation of the privilege raises a concern that has been 
largely overlooked thus far - the impact of the privilege on legislative power to assign 
jurisdiction to the federal courts. The U.S. Constitution grants to Congress, and not the 
President, near-plenary authority to craft federal jurisdiction. Furthermore, when 
Congress assigns federal courts to hear cases challenging the legality of executive 
action, it is enlisting the judiciary as its partner in policing executive conduct. The 
executive’s recent use of the privilege disrupts that constitutional collaboration, 
leaving the executive potentially unchecked by any branch of government. The essay 
then discusses how courts should incorporate the concern for legislative power and 
executive oversight into its analysis of the state secrets privilege. It concludes by 
advocating that courts refuse to dismiss these cases until Congress has indicated a 
willingness to take back the task of executive oversight that it had delegated to the 
courts through the original jurisdictional grant. 

2. *LD�%��/HH (University of California, Los Angeles):  

3UHVLGHQWLDO�6HFUHF\�DQG�WKH�&DQGRU�5DWLRQDOH�
The Bush Administration, and many past presidential administrations, routinely 
decline requests for information on the ground that disclosure would have a chilling 
effect on full and frank communications. Citing the need for confidentiality to ensure 
"unfettered discussion" or "unvarnished advice," they invoke what I call the "candor 
rationale." This Paper examines that rationale. It argues that, despite its common sense 
appeal, the rationale is overstated, with only limited application in presidential 
contexts. Secrecy does not necessarily produce full and frank deliberations. Even 
when it does, such deliberations harm, as well as help, presidential decision making. 
As the Paper makes clear, the candor rationale stresses one potentially salutary effect 
of secrecy - reducing speaker inhibitions - while ignoring other, more troubling 
consequences. 

3. .DWKOHHQ�%��&ODUN (Washington University, St. Louis):  

&RQILGHQWLDOLW\�1RUPV�DQG�*RYHUQPHQW�/DZ\HUV�
While the legal ethics rule on confidentiality does not distinguish between government 
and private sector lawyers, this article asserts that government lawyers are bound by a 
different confidentiality obligation because governments are different from private 
sector clients. According to the rules of professional ethics, lawyers are required to 
keep confidential all "information relating to representation," unless a client consents 
to its disclosure or unless one of several narrow exceptions applies. Private clients 
have the discretion to give or withhold consent to disclosure on an ad hoc basis. A 
government client, on the other hand, must abide by pre-existing disclosure norms 
found in the statutes and regulations that make up its information control regime. This 
highly regulated field includes clear prohibitions on the disclosure of certain 
information (e.g., the Privacy Act), clear mandates to disclose other information (e.g., 
through the Freedom of Information Act), and areas of discretion where government 
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officials may choose to disclose or withhold information. Put another way, the 
government’s information control regime defines the contours of the government 
client’s consent to the disclosure of information by current and former government 
lawyers. This article sets out the substantive standard for government lawyer 
confidentiality, and recommends adoption of a review procedure akin to that which 
occurs with respect to highly classified information so that current and former lawyers 
can determine whether the information which they wish to reveal fits into the category 
of prohibited, discretionary, or mandated disclosure. 

4. 'DYLG�%��*ROGEHUJ (deeJgee research/Consultancy):  

$GYRFDWLQJ�OHVV�JRYHUQPHQW�VHFUHF\��VRPH�EDODQFH�
DERXW�EDODQFH�

The 46 member Council of Europe adopted a "Declaration on freedom of expression 
and information in the media in the context of the fight against terrorism" in 2005. On 
June 1 this year, the Council of Europe Convention on the Prevention of Terrorism 
enters into force. Has the right constitutional balance between the public interest in 
maintaining the secrecy of security-related information and the public interest in 
disclosure been achieved? And, in any event, maybe political critics of government 
secrecy should heed theoretical analyses such as Georg Simmel’s (1906 trans.) The 
Secret and the Secret Societies or Hood and Heald’s 2006 critique of the absolute 
value of transparency (Transparency: The Key to Better Governance?) 

,QVHFXUH�3ULYDF\��7KH�%DODQFH�EHWZHHQ�3HUVRQDO�3ULYDF\�DQG�6WDWH�
6HFXULW\�,QWHUHVWV��������
Paper Session 

(Session Organizer) Jennifer Chandler, (Discussant) Lilian Edwards 

Personal privacy and state security are often cast as incompatible interests that must be 
balanced against one another. This trade-off is difficult and controversial, particularly in the 
age of the "war on terror," and as a result of the recognition of the very serious problems of 
global organized crime and child pornography online. The purpose of this panel is to examine 
closely this purported trade-off from a variety of angles, in order better to understand the 
problem at the technological, theoretical and legal levels. The proposed panel brings together 
an international and multi-juridical (civil and common law jurisdictions) group of five 
scholars specializing in technology, security and the law. The papers will address (1) the role 
of technology in striking the privacy/security balance, through the setting of software defaults, 
(2) the application of constitutional privacy protection standards in the design and use of 
technologies to achieve the appropriate balance, (3) the exploration of the privacy/security 
trade-off in light of key national case studies, (4) the nature of the privacy/security trade-off, 
with attention to whether the reduction of privacy actually reduces certain forms of security or 
the security of specific populations, and (5) the role of the private sector in setting the 
balance. 

Topics: TECHNOLOGY SECURITY AND TERROR 
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3DUWLFLSDQWV�
1. -D\�.HVDQ (University of Illinois):  

6HWWLQJ�6RIWZDUH�'HIDXOWV�
Policymakers are increasingly pondering or evaluating the use of software and its 
influence on societal concerns such as privacy, freedom of speech, and intellectual 
property protection. A necessary step in this process is deciding what the "settings" 
should be for the relevant software. In this paper, we build upon work in computer 
science, behavioral economics, and legal scholarship to establish a well-defined 
framework for how default settings in software should be determined. This normative 
approach towards software settings stands apart from most previous scholarship, 
which focuses on the effect of software settings. Our recommendations include several 
scenarios where policymakers should intervene and ensure that defaults settings are set 
to enhance societal welfare. These recommendations are illustrated with three 
examples. If policymakers change the default settings in our examples, they would 
enhance competition, security, and privacy. We believe that the manipulation of 
software to enhance social welfare is a powerful tool and a useful complement to 
traditional legal methods. 

2. /LOLDQ�(GZDUGV (University of Southampton):  

3ULYDF\�DQG�6HFXULW\�2QOLQH��$�&RPSHWLQJ�RU�
&RKHUHQW�$JHQGD"�

Privacy activists consistently protest that it is incorrect and unhelpful to state that a 
balance needs to be drawn between privacy and security, preferring to argue that 
measures can be taken to promote both goals without detracting from either. This 
paper will attempt to test this theory using two case studies focusing on the UK 
regulatory and social domain as it relates to cyberspace and new technology. First, I 
will examine the plausibility of promotion of consumer privacy (in relation to spam, 
spyware, ID theft etc) along with security in the arena of home-user broadband-
connected machines and their insecurity to zombie infection; secondly I will contrast 
the prevalence of ubiquitous CCTV (including webcam) surveillance in the UK to 
prevent crime and terrorism, and its apparent incompatibility with personal privacy. 
The tentative conclusion is thatwhile sometimes privacy and security can have a 
commonality of goals, sometimes they will remain doggedly incompatible. 

3. $QGUHD�0DWZ\VK\Q (University of Florida/University of Cambridge):  

'DWD�/HDNDJH�DQG�WKH�&RUSRUDWH�&\ERUJ�
The layering of technology networks onto preexisting corporate human and contract 
networks has resulted in internal information flow gaps that result in exacerbated 
corporate data breaches. Tightening the relationship of traditional corporate law 
doctrines to corporate information control is necessary to mitigate escalating 
organized data criminality. 
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4. +LUDP�0HOpQGH]�-XDUEH (University of Puerto Rico):  

3ULYDF\�DQG�RU�6HFXULW\�LQ�3XHUWR�5LFDQ�
&RQVWLWXWLRQDO�/DZ�

To think of privacy and state security concerns as mutually exclusive is, most of the 
time, a self-fulfilling prophecy. As a result, when security interests are put forth, 
individual liberties are easily displaced as a necessary trade-off. To deal with this 
supposed trade-off, constitutional law usually develops normative principles to frame 
and limit state security policymaking. Thus, in Puerto Rico, as in the United States, 
constitutional law is mainly concerned with governmental use of technology and how 
such use may conflict with privacy principles. Puerto Rico’s constitutional context, 
however, provides an opportunity to examine an angle that may shed light on a more 
complex understanding of this relation. For historical reasons-chiefly because of its 
mixed European/American constitutional tradition-, Puerto Rico’s constitutional 
privacy protection is applicable both to State and private action. To the extent that the 
privacy/security relation may be addressed through technological responses, the 
Puerto Rican case raises the question whether (and, if so, what) constitutional 
standards should be in place to scrutinize the design and use of technology by private 
parties. The possibility of an enlarged role for Puerto Rico courts in defining the 
privacy/security relation presents an ideal opportunity to think about how to strike a 
more finely grained balance that transcends the all-or-nothing approach. It also 
presents an interesting occasion to examine the place of courts, as opposed to other 
institutional actors, in defining the relation between security and liberty in times of 
crisis. 

5. -HQQLIHU�&KDQGOHU (University of Ottawa):  

7KH�3ULYDF\�6HFXULW\�7UDGH�2II��$UH�:H�
,QFUHDVLQJ�RU�5HGXFLQJ�1DWLRQDO�6HFXULW\�:KHQ�
:H�5HGXFH�,QGLYLGXDO�3ULYDF\�3URWHFWLRQ"�

This paper examines the assumption that a reduction in personal privacy is the 
necessary cost of improved national security. On the surface, it would seem 
uncontroversial that improved surveillance might assist a government in its law 
enforcement and national security efforts. Nevertheless, the relationship is not 
straightforward. First, a reduction in individual privacy may improve national security 
or law enforcement while creating new forms of insecurity. Second, a reduction in 
privacy might be an aspect of "security theatre" and might not actually produce any 
real improvements in national security or law enforcement. Third, a reduction in 
individual privacy may have distributional implications. While general security 
increases, certain individuals or groups may bear the bulk of the costs of the privacy 
reduction - for example, by being disproportionately included in the false positives 
turned up by government surveillance schemes. The paper will seek to make explicit 
the complexities hidden within the trade-off between privacy and security. 

7KH�/HJLWLPDF\�RI��:DU�RQ�7HUURU���������
Paper Session 
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(Discussant) Anna Umberg, (Chair) Laura Ford, (Session Organizer) Menachem Hofnung 

Topics: SECURITY AND TERROR 

3DUWLFLSDQWV�
1. 0DUN�2VLHO (University of Iowa):  

'R�WKH�*HQHYD�&RQYHQWLRQV�5HDOO\�0DWWHU"�
'HWDLQHH�0LVWUHDWPHQW��)XWXUH�:DUV��DQG�WKH�
3URIHVVLRQ�RI�$UPV�

This paper critically examines the view that the U.S. must respect the Geneva 
Conventions in order to ensure against mistreatment of American forces in future 
wars, an argument prominently made in recent debate over the Military Commissions 
Act of 2006. I argue that military history and social science suggest that this view is 
mistaken and that those proposing this view are actually motivated by other concerns, 
which are more persuasive. 

2. 7HUHVD�'HJHQKDUGW (Ulster University):  

7KH�:DU�RQ�7HUURU�DQG�3XQLVKPHQW��&ULPLQRORJ\�
0HHWV�,QWHUQDWLRQDO�5HODWLRQV�

Since 9/11 the metaphor of punishment has increasingly being used as part of official 
discourses on war. The rhetoric of crime and justice gives implicitly the idea that force 
can be used by some sovereignties outside their national territory to establish order in 
the international sphere, blurring the borders between the domestic and the 
international domain. Garland explains that the war metaphor has been used in the 
criminal justice system to re-affirm sovereignty at the time of its crisis, Simon, on a 
similar line of thought, suggests that there has been a move from governing through 
crime to governing through terrorism (Garland, 1996; Simon, 1997; 2007). 
Criminologists tend to focus on understanding war as a state crime (Jamieson, 1998-
2003; Green and Ward 2004; Ruggiero 2005). This paper follows some literature in 
international relation and in particular the one from just war theory which conceives of 
war as a form of punishment. This will allow making use of the knowledge of 
sociology of punishment to see what the effects of war are like at micro level in the 
international sphere. It will argue that the use of war as a form of punishment shapes 
subjectivities and creates a form of stigma of locality as regard as their being part of a 
specific collectivity or risk population. 

3. 3HWHU�+DOHZRRG (Albany Law School):  

7RUWXUH��7HUURU��DQG�WKH�%RG\�LQ�/DZ�
Liberal legalism forbidding or delimiting torture in the "war on terror" simultaneously 
emphasizes and de-emphasizes the body in its narrative in ways that are politically and 
theoretically slippery. There are competing accounts of the body itself, naturalism and 
constructivism, upon which legal normativity is erected. This suggests a number of 
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questions: Is the body marginal or central to the juridical subject? Integral to or 
severable from the legal person? What body is torture (and anti-torture law) premised 
upon? Is torture aimed at the body, the person, the soul, society, ideological 
conformity, general deterrence? What body is "produced" by law prohibiting or 
delimiting torture? By recent American toleration of torture in anti-terror measures? 
Does the law of torture serve to constrain or augment state sovereignty? What 
metaphors or narratives does international law employ for normative bite in relation to 
the body? There is little theoretical consistency in the range of explanations for 
torture, nor underlying normative basis for its condemnation. Liberal legalism seems 
to assume a straightforward relationship of bodies to persons, of natural bodies to 
human dignity, which has been relatively unexamined. Other disciplines acknowledge 
discursively constructed bodies, bodies characterized by difference rather than 
sameness, bodies determined by culture and position rather than biology. Law must 
make more explicit the theoretical linkage of bodily integrity to human dignity. 
Liberal legalism must confront the existence of other bodies, unnatural, constructed, 
cultured, tribal or colonized. The neat linear mapping of dignity onto the body 
essentializes the body in politically suspicious ways. 

4. 5RHO�3LHWHUPDQ (Erasmus University Rotterdam):  

,GHRORJ\�DQG�3UHFDXWLRQ�$JDLQVW�7HUURULVP�DQG�
7HFKQRORJ\�

Governments use precautionary regulation in order to prevent terrorist attacks and 
technological disasters. It is interesting from a sociological, a legal and a societal point 
of view to analyze such regulation. It is especially interesting to compare the debates 
about the pro’s and con’s of precautions against terrorists and against technology. In 
this paper I will show that similarities between terrorist attacks and technological 
disasters lead to similar kinds of regulation. Such regulation is in both cases defended 
by the same kinds of reasoning, in which worst case scenario’s play a crucial role. I 
will also show that the similarities in regulation lead to similarities in critique, in 
which infringement of civil rights plays a crucial role. However, it is interesting to 
note that in both cases the opponents in the debates about pro’s and con’s seem to shift 
place. Those that start from a liberal ideology are generally against precaution to fight 
terrorism, but in favor of precaution to fight environmental degradation. Those who 
start from a conservative ideology offer a inverse picture: they are generally in favor 
of precaution against terrorism and against precaution against environmental 
degradation. In the political field we recognize this in the views of left wing ’green 
parties’ versus parties that have a more right wing ’law and order’ profile. 

(PSRZHULQJ�WKH�6WDWH��������
Paper Session 

(Chair) Jolanta Arcimowicz, (Session Organizer) Jacek M. Kurczewski, (Discussant) Laura 
Ford 

The post 11-09-01 world is witnessing the transformation of the State and the various aspects 
of the process are dealt with by the papers in this session. 
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Topics: DEMOCRACY & STATE THEORY 

3DUWLFLSDQWV�
1. /LRU�0��%DUVKDFN (Radzyner School of Law) <barshack@idc.ac.il>:  

6RYHUHLJQW\��7LPH��DQG�WKH�6RYHUHLJQ�3RZHU�RYHU�
/LIH�

Different conceptions of sovereignty correspond to different conceptions of historical 
time. The essay departs from the distinction between immanent and transcendent 
conceptions of sovereignty, which I have elaborated in earlier work. While according 
to immanent conceptions, sovereignty belongs to the living - to a monarch, for 
example, or to the community of the living as a whole - according to transcendent 
conceptions it belongs, at least partly, to the dead. I defend a constitutional model 
according to which sovereignty vests in the corporate body of the group, that is, in the 
group as an immortal entity comprising past, present and future generations. After 
introducing the two alternative conceptions, I concentrate on one argument in support 
of transcendence: that only absent sovereignty can account for historical 
consciousness and for the temporal organization of social life. While the theory of 
immanent sovereignty envisages a self-sufficient, eternal present that is oblivious to 
the temporal horizons of the past and the future, the relegation of sovereignty to past 
and future generations opens up society to the temporal horizons of the past and the 
future. Historical time rests, then, on the legal fiction of the perpetuity of the sovereign 
body corporate. The renunciation of sovereignty on the part of the community of the 
living and the concomitant institution of historical time imply the renunciation of the 
power over life and death with which sovereignty has been traditionally associated. 
Only immanent theories, such as Carl Schmitt’s, deposit absolute power over life and 
death in the hands of the living. Thus, contrary to traditional constitutional formulas, 
sovereignty normally attests for the absence of power over life. However, the image of 
the state’s power over life remains an effective symbol of the mythical, extra-social 
origin of its authority, in the same way that the power over life of the Pater Familias 
functioned primarily as a symbol of supremacy. 

2. 6DQGUD�0��%UDPDQ (University of Wisconsin, Milwaukee) <braman@uwm.edu>:  

,QIRUPDWLRQ��3ROLF\��DQG�3RZHU�LQ�WKH�
,QIRUPDWLRQDO�6WDWH�

Information, Policy, and Power in the Informational State There has been a phase 
change-a change of state-in the extent to which governments exercise power by 
deliberately, explicitly, and consistently controlling information creation, processing, 
flows, and use. Informational power exerts its influence by altering the materials, 
rules, institutions, ideas, and symbols that are the means by which instrumental, 
structural, and symbolic forms of power are exercised. Three types of knowledge must 
be brought together to understand just how this change of state has come about and 
what it means for the exercise of power domestically and globally: In addition to 
knowledge of the law itself, research on the empirical world provides evidence about 
the policy subject (the world for which policy is made) and social theory provides an 
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analytical foundation. Bringing these types of knowledge together makes visible 
trends in the identities of the state and of its citizens; the nature of social, 
technological, and communicative structures; the borders of those structures; and how 
those structures change. This paper looks at ways in which legal trends in information 
policy - wherever they come from across the traditional silos of the law - interact to 
affect society in each of these areas. Legal issues discussed include not only familiar 
topics such as intellectual property rights and privacy, but also lesser-known issues 
such as hybrid citizenship, the use of "functionally equivalent" borders to allow 
exceptions to U.S. law, research funding, census methods, and network 
interconnection. Such trends in information policy both manifest and trigger changes 
in the nature of governance itself. 

3. 9LUJLQLD�0��:DWVRQ (University of Technology, Sydney) 
<virginia.watson@uts.edu.au>:  

7KH�*URZWK�RI�WKH�3UHYHQWLYH�6WDWH�DQG�WKH�/LPLWV�
RI�/LEHUDOLVP�

These days there are increasing calls for and uses of (preventive) state interventions - 
that is, interventions made by before any harm has been done. On the one hand, one of 
the basic principles of liberalism is that citizens’ have a right to be free from (punitive) 
state intervention so long as no demonstrable harm has been done. On the other hand, 
it is also the case that the harm principle within liberal thought may be interpreted as a 
harm prevention principle. Understood this way the risk of harm might be a reason for 
interference. The question this paper addresses therefore is whether the preventive 
state can be justified within the limits of liberalism. 

:DUV�RQ�3HRSOH��:DUV�RQ�7HUURU��7KH�6RFLDO�&RQVWUXFWLRQ�RI�5DFH�DQG�
&LWL]HQVKLS�LQ�&RPSDUDWLYH�3HUVSHFWLYH��������
Paper Session 

(Session Organizer) Laura Gomez 

This panel brings together scholars from different disciplines and different countries, all with 
an interest in exploring the state’s role in the construction of racial and citizenship categories. 
This panel relates closely to two of the program committees nine sub-themes for the Annual 
Meeting: torture and the security state; transformation in crime and punishment. The panelists 
consider race and citizenship broadly, looking at the state’s (whether police, judges, or 
military personnel guarding "non-combatants") role in constructing boundaries of 
exclusion/inclusion. They include a focus on history, with a particular emphasis on the 
continuing legacy of colonialism in the case of two papers. They include a focus on 
transnationalism/globalism and the links among sites in the U.S., for example, and those in 
Guantanamo, as well as a study of space/geography more generally. 

Topics: CITIZENSHIP AND NATION COLONIALITY/POST-COLONIALITY 

3DUWLFLSDQWV�
1. 0XQHHU�$KPDG (American University Washington) <mahmad@wcl.american.edu>:  
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1R�5LJKW�WR�+DYH�5LJKWV��5HIOHFWLRQV�RQ�/LWLJDWLRQ�
DW�*XDQWDQDPR�%D\�

This paper examines the legal, cultural, and political regimes that govern the U.S. 
detention center at Guantanamo Bay, Cuba, and the continuities and discontinuities 
between the regulation of noncitizens detained there and of noncitizens within the 
territorial United States. Drawing upon my experiences representing a Guantanamo 
detainee in civil habeas corpus and military commission proceedings, I argue that U.S. 
policies and practices at Guantanamo necessarily implicate multiple conceptions of 
citizenship that traverse national boundaries. My hope is to demonstrate at a 
theoretical, conceptual, and political level that while geographically remote, 
Guantánamo is tethered to the territorial United States, and in the legal, cultural, and 
political imaginations, is contiguous with it. 

2. 5LFKDUG�3HUU\ (San Jose State University) <rperry@email.sjsu.edu>:  

3URILOLQJ�DV�$UW�RI�*RYHUQPHQW��0DNLQJ�8S�
3HRSOHV��7ULEHV��*DQJV��DQG�/LIHVW\OH�(QFODYHV�

I will consider the recent convergence between the profiling & cluster techniques used 
to define social identities in gang abatement injunctions and how such techniques are 
likewise used in the imagining and marketing of residential lifestyle enclaves. In both 
cases, such the sub-populations created by these techniques are deployed as proxy 
"tribes", as ethno-racial groupings, in ways that are designed to survive equal 
protection charges. I will ague that the statistical mapping of such constructed 
identities onto spaces of exclusion/enclosure exemplifies how both governmental 
policing and social marketing increasingly participate in parallel regimes of 
governance. I will suggest that this convergence represents a characteristic form of 
emerging global market governance. 

3. &DUPHOD�0XUGRFFD (York University) <carmela.murdocca@utoronto.ca>:  

7KH�=RQH�RI�&XOWXUDO�'LIIHUHQFH�LQ�&DQDGD
V�
VHQWHQFLQJ�UHJLPH�

This paper considers the implications of cultural difference paradigms that operate in 
Canada's sentencing regime. Specifically, I examine a provision which aims to address 
the over-incarceration rates of Aboriginal and racialized peoples by encouraging 
judges to consider alternatives to incarceration. I will examine the way in which race-
based sentencing is transformed into the management of cultural difference. I argue 
that a liberal state, or a modern racial state, requires for its functionality a legally and 
politically demarcated zone of racialization and Aboriginality. In order to substantiate 
this argument, I highlight two cases which have been the most significant in terms of 
defining the legal terrain of this sentencing provision. I consider the following 
questions: What is it in this provision that demands a focus on cultural difference (the 
degree of cultural difference) rather than a focus on an historical analysis of colonial 
violence which could lead to a focus on the systems that sustain Aboriginal and 
racialized subjugation? How does race become culture in the context of this 
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sentencing provision? How is colonialism and racism anchored in the project of 
producing a culturally different body? 

4. 6KHUHQH�5D]DFN (University of Toronto) <srazack@oise.utoronto.ca>:  

5DFH��6SDFH��DQG�/DZ
V�5HVSRQVH�WR�:KLWH�6HWWOHU�
9LROHQFH�

Using a spatial/historical methodology, I will explore one case of the death of an 
Aboriginal man in police custody. I will examine the ten day long inquest into this 
death and its ongoing consequences (for example, protocols were developed between 
the RCMP and the Aboriginal Band and are currently being implemented), within the 
specific history of Aboriginal/white relations. I will trace the structural character of the 
violence that led to the death as well as the violence that led directly to death. I 
consider the geographic area of the case, as a "flashpoint" for racial tensions, a contact 
zone, which may be socially peripheral but symbolically central (Pratt, 1992). Where 
there is a co-presence, the act of excluding the other is constitutive of social identity. 
Settlers in such areas experience Aboriginal peoples as threatening and needing to be 
expelled from the "civilized" space of settler life. I consider how law’s response to this 
violence is directed at achieving social control over public space, space that is 
understood as belonging to whites. 

5ROH�RI�/DZ�DQG�:DU�RQ�7HUURULVP��������
Paper Session 

(Discussant) Anna Umberg, (Chair) Tawia Ansah, (Session Organizer) Anne Boigeol 

This session deals with the question of the respect of the rule lf law and of the constitutional 
principles in some "exceptional" situation like war agaisnt terrorism. 

Topics: SECURITY AND TERROR WAR AND LAW 

3DUWLFLSDQWV�
1. 7LQD�%RWWV (Hendrix College) <tinabottsesq@sbcglobal.net>:  

6XUYHLOODQFH�LQ�WKH�$JH�RI�7HUURU��&KXUFK�
&RPPLWWHH�3DUDOOHOV�

In the late 1970s, the United States Senate Select Committee to Study Governmental 
Operations with Respect to Intelligence Activities, also known as the Church 
Committee, a precursor to the U.S. Senate Select Committee on Intelligence, 
conducted an investigation into the intelligence gathering activities of the Federal 
Bureau of Investigation as part of its general investigation into illegality at the FBI and 
CIA. Activities investigated included alleged FBI infiltration of political groups which 
did not pose a reasonable domestic threat to the citizens of the United States. This 
Congressional investigation resulted in reform by the Justice Department in which the 
threshold for agents to conduct group investigations was raised. In the current age of 
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the "War on Terror," various domestic political groups have been investigated by the 
FBI, whose threat to the United States citizenry is dubious. In this paper, parallels 
between the two sets of surveillance activities will be drawn. The paper will argue that 
the current surveillance activities are comparable to the activities which were 
invesitaged by the Church Committee in the 1970s and argue that these current 
activities not only challenge the raised threshold but may be otherwise 
unconstitutional as well. The paper will also contain a discussion of the effect of 
observation on behavior (as treated by Michel Foucault). 

2. 6K\ODVKUL�6KDQNDU (Center for Policy Research) <shylashris@gmail.com>:  

&RXUWLQJ�6HFXULW\�DQG�0LQRULWLHV��-XGJHV�DQG�
$QWL�7HUURU�/DZV�LQ�,QGLD�

How do judges in democracies behave towards religious and political minorities 
accused under anti-terror laws? Do judges support the state on the grounds of security 
or do they manifest more complicated patterns of behaviour? Theories of judicial 
behaviour see courts either at the institutional mercy of the executive and legislature or 
free from the baleful influence once appointed or playing a balancing game in 
retaining at least part of their preferences in the difficult dance with the political 
wings. The counter-majoritarian view argues that courts function as independent 
institutions overseeing and guarding constitutional rights from executive excesses 
during a crisis. Conversely, others argue that security will trump rights during a crisis 
because of judicial deference to the executive because of constitutional, institutional 
and patriotic reasons. The paper tests these theories by examining the behavior of 
India’s Supreme Court judges on all anti-terror cases registered under three anti-terror 
laws - Preventive Detention, TADA and POTA. Using a probit model, the paper 
assesses the patterns of behaviour of judges and the implications for the rights of 
minorities in a democracy confronting separatist movements. 

3. :LOOLDP�5RVH (Albion College) <wrose@albion.edu>:  

7KHRUL]LQJ�WKH�([FHSWLRQ��/DZ��3ROLWLFV��DQG�
&RQVWLWXWLRQDO�&ULVHV�

This paper approaches the ’war on terror’ by situating certain themes and questions 
from the present moment against the historical backdrop of the Cold War. I ask to 
what extent does understanding this particular past become integral to comprehending 
the present. The essay focuses on the arguments of John Yoo, a former staffer in the 
Justice Department’s Office of Legal Counsel, and one of the leading defenders of 
expanded executive power in a time of ’exception’. According to Yoo, many of the 
wartime powers he wishes to claim for the president are consistent with the Framers’ 
understanding of executive power and, therefore, such arguments should not be 
controversial. Yoo also contends that we live in novel times, that the threats we 
confront are unique to our present moment. Such threats, he claims, require an 
executive power able to use force earlier and more quickly than in the past. Yoo’s 
argument, in other words, is that speed has become an essential component of 
contemporary threats and must be taken into account when thinking about the scope 
and nature of executive power. This essay situates Yoo’s arguments both within their 
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contemporary context as well as placing them against a historical backdrop formed by 
relevant arguments from the Cold War, focusing primarily on the work of Rossiter, 
Corwin, and Friedrich. Such an historical comparison allows for a critical assessment 
of Yoo’s arguments about the "social acceleration of time," as well as to consider their 
implications for constitutionalism and the rule of law. 

4. 'RPLQLND�6YDUF (London School of Economics) <nika.svarc@gmail.com>:  

,QWHUQDWLRQDO�/HJDO�,VVXHV�LQ�WKH�:DU�RQ�7HUURULVP�
In recent years and especially since 11 September 2001, armed forces of a variety of 
States have been increasingly involved in confronting the threat of terrorism. This 
trend has raised many difficult issues in international law, some of which are 
examined in this paper. They confront the fundamental principles of both branches of 
international law concerning the use of force: the law on the recourse to force, or jus 
ad bellum, and the law on the conduct of hostilities, or jus in bello. The first part of 
this paper reviews the existing legal framework for either multilateral or unilateral 
employment of force to prevent or to respond to terrorist acts. It seeks to address some 
of its most problematic aspects, such as (a) the appropriate interpretation of the UN 
Charter rules on self-defence, particularly the definition of an "armed attack"; (b) the 
question of state responsibility and liability for actions taken by non-state actors with a 
nexus to it or operating from its territory; (c) the customary law of the use of force 
against threatened attacks and the controversial idea of preventive interventions; and 
(d): the customary law requirements of necessity and proportionality of a military 
defensive action. The second part proceeds to evaluate some key questions of the 
applicable legal regimes in the context of military operations against terrorist groups 
and networks outside the national territory, especially the issues of discrimination in 
targeting, protection of civilians, and status and treatment of prisoners. 

$PHULFDQ�/DZ\HUV�DQG�WKH�%HWUD\DO�DQG�'HIHQVH�RI�/HJDOLW\�VLQFH������
�������
Paper Session 

(Session Organizer) Richard Abel 

In the aftermath of 9/11, American lawyers have played pivotal roles in both constructing 
legal structures that betray the core values of the rule of law and in defending those values. 
This panel seeks to critique the former and understand the successes and failures of the latter. 

Topics: LEGAL PROFESSION SECURITY AND TERROR 

3DUWLFLSDQWV�
1. 5LFKDUG�$EHO (University of California, Los Angeles) <abel@law.ucla.edu>:  
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7KH�'HIHQVH�RI�/HJDOLW\�LQ�WKH�8QLWHG�6WDWHV�VLQFH�
�����

The Bush Administration has greatly expanded executive power in the wake of the 
9/11 attacks. Although some lawyers have been complicit in this power grab, others 
have fought vigorously to defend the core values of the rule of law: in the courts, in 
Congress, in the media, and in international fora. This paper seeks to evaluate the 
successes and failures of their efforts 

2. 3HWHU�0DUJXOLHV (Roger Williams University) <pmargulies@law.rwu.edu>:  

:KHQ�WR�3XVK�WKH�(QYHORSH��/HJDO�(WKLFV�DQG�WKH�
5XOH�RI�/DZ�LQ�1DWLRQDO�6HFXULW\�6WUDWHJ\�

Lawyers in national security strategy face a perennial dilemma. On the one hand, a 
doctrinaire absolutism about legal commands cannot accommodate the fluidity of 
foreign policy and provisions for the national defense. However, disclaiming rigidity 
about the letter of the law does not free lawyers and other policymakers in the national 
security realm from the need to uphold core legal principles and preserve the integrity 
of legal institutions. Too often, lawyers in national security crises have skewed this 
calculus toward expediency, without paying sufficient attention to abiding values. The 
risk of imbalance is especially acute where, as in the case of Guantanamo, policies 
entail detention without trial. American history has shown that regimes of mass 
detention undermine the legal system’s values, along with the ethics of participating 
government lawyers. This paper offers guidance on when lawyers confronting national 
security crises can recommend action that appears to contravene existing legal norms. 

3. /\QQH�+HQGHUVRQ (University of Nevada, Las Vegas) <hendersl@ix.netcom.com>:  

'HFLGLQJ�WR�7RUWXUH��$GPLQLVWUDWLRQ�/DZ\HUV�DQG�
WKH�5XOH�RI�/DZ�

This paper examines the decision-making process leading up to the infamous "torture 
Memos" of August 1, 2002. The decisions primarily took place in the Office of Legal 
Council, a secretive and authoritative division within the Department of Justice. The 
arguments developed live on today in several forms. Group decisions by lawyers are 
seldom studied and this paper draws on political science and other literature to expose 
the flaws. It then critiques some of the recommendations that have floowed as well as 
makes a makjor recommendation to correct a deeply flawed process. 

8VH�RI�7RUWXUH�LQ�7LPH�RI�(PHUJHQF\��������
Paper Session 

(Chair) Bernard E. Harcourt, (Discussant) Yaniv Feller, (Session Organizer) Menachem 
Hofnung 

Topics: SECURITY AND TERROR 
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3DUWLFLSDQWV�
1. 7KRPDV�&URFNHU (University of South Carolina) <crocker@law.sc.edu>:  

,V�7RUWXUH�1HFHVVDU\"�&RQVWLWXWLRQDO�&XOWXUH�LQ�
&ULVLV�

National emergencies create real or felt necessities for suspending the ordinary rule of 
law, for acting under what is called a state of exception. Emergencies also alter the 
way in which persons may be viewed and treated by governing authorities. Given the 
prevalence of international treaties, domestic statutory law, and constitutional 
principles all banning the practice of torture, one might think that a conversation about 
torture would be entirely unnecessary. One would be wrong. Following recent events, 
talk of torture quickly emerged, and the practice seems to have fast followed. The talk 
justifying the practice has frequently focused on the arguments from necessity (torture 
would be justified if the potential harm was great and the attack imminent). This essay 
first considers and criticizes arguments from necessity for the use of torture. This 
project second explores more broadly what the practice of torture (or the practices that 
rhetorically escape being called torture) do to constitutional cultures. By constitutional 
culture, I have in mind the broader public, academic, governmental, and judicial 
culture that articulates and circulates constitutional values and principles. What is at 
stake is the ability to designate new human aspects ("enemy combatants") that create 
new juridical relations (indefinite detention without charges) that may license 
particular practices (cruel, inhumane and degrading treatment). These stakes have 
ramifications not just for the practices that may be called torture, but for the broader 
self-conceptions of a constitutional culture committed to particular principles and 
values as well as particular ways of seeing and treating human beings. 

2. 6XVDQQH�.UDVPDQQ (Institute for Criminological Research) <krasmann@uni-
hamburg.de>:  

2XWVRXUFLQJ�7RUWXUH�
The absolute ban on torture is recognised internationally - and is the result of a 
disastrous experience already lasting centuries. Torture may well break bodies and the 
soul of people and is also critical for the self-conception and functionality of Western 
democracies. Nevertheless, these have been and are involved in torture practices. In 
the light of recent incidents revealing this involvement and of current debates on a 
possible legitimacy of torture under certain circumstances, even a recurrence of torture 
is on people’s lips. In order to demonstrate compliance with the principles of 
constitutionality and liberal democracy, different strategies are being developed to 
conceal the reality of torture. A range of various outsourcing practices marks just one 
of these possible strategies, the search for consent via "securitisation", that is the 
reference to existential threats - thus legitimising extraordinary political measures - 
being yet another. This paper discusses the mechanisms of these strategies, their 
effects on law and constitutionality, and the options for civil rights agencies to counter 
these practices. 

3. $GLWL�%DJFKL (University of Pennsylvania) <abagchi@law.upenn.edu>:  
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,QWHQWLRQ��7RUWXUH��DQG�WKH�&RQFHSW�RI�6WDWH�&ULPH�
The United States has adopted a "specific intent" requirement in its implementation of 
the Convention Against Torture ("CAT"). This standard has been interpreted to follow 
the concept of subjective, specific intent prevalent in domestic criminal law. I argue 
that CAT is primarily concerned with state policies of torture, and objective intent is 
the morally operative element of state crime. While in the context of individual crime 
we seek to justify punishment with reference to desert, in the context of state crime we 
aim not to justify punishment but to preserve the legitimacy of political authority. 
Accordingly, while individual criminal law looks to subjective intent in order to assess 
culpability, the law of state crime should look to the apparent reasons behind state 
action to assess whether they preserve the conditions for respect of authority. 
Traditional criminal law concepts like necessity and willful blindness -- which rest on 
presumptions about individual criminal defendants relating to their agency, moral and 
psychological aspects of individual decision-making, and the duties individuals owe 
one another -- must be reconfigured in light of the boundaries of legitimate state 
purpose, what governments ’need’ to do, and what states owe citizens. I conclude by 
acknowledging that CAT is an imperfect instrument for enforcement of the law of 
state crime. In its primary purpose of aiding victims of torture, rather than punishing 
perpetrators, it resembles a tort statute rather than a criminal statute. Interpretation of 
CAT’s intent requirement may depend on the character of the adjudicatory institution 
enforcing it. 

7RUWXUH�DQG�WKH�:DU�RQ�7HUURU��������
Paper Session 

(Chair) Tamar Pitch, (Session Organizer) Menachem Hofnung 

Topics: SECURITY AND TERROR 

3DUWLFLSDQWV�
1. -LOO�)UDOH\ (University of Kentucky) <jillianmaria@gmail.com>:  

7RUWXUH�DV�3HUIRUPDQFH��7KH�&KDQJLQJ�0HDQLQJ�RI�
7RUWXUH�DQG�LWV�,PSOLFDWLRQV�

After using torture committed by others as a moral justification for international 
aggression, the United States faces accusations of torture and inhumane practices-
plausible accusations, not just secretive rumors. While the U.S. denies such 
allegations, theorists come to her defense, citing the need to gain information about 
future terrorist attacks. Indeed, when moral justifications are given for torture, such 
justifications generally are based on a utilitarian analysis of the greater good. Such 
justifications are potentially effective only if torture is used as a technique of 
interrogation. Torture is however, a malleable tool. The meanings of torture, truth, 
pain and body-knowledge are culturally created, and thus never static. Historically, 
torture has moved from a focus on interrogation to internal social control, and now, 
this article proposes, to a function of performance or international social control. In 
light of the current cultural context, the historical failure of torture as an 
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interrogational technique, and the high level of disclosure of the U.S.’s activities, 
torture by the U.S. is better explained as a performance than an interrogational 
technique. Performance of torture-and thus its social construction-does not occur in 
isolation, but rather exists in the context of social, political, cultural and religious 
meaning. By viewing performance rather than interrogation as the function of torture, 
it is possible to better understand why modern states would adopt the use of torture in 
pursuing international political goals, as well as to understand how the nature of 
torture and its practice are changing. 

2. -RVK�.DSODQ (University of Chicago) <jkaplan@uchicago.edu>:  

7RUWXUH�DQG�������5DWLRQDOL]LQJ�+XPDQ�5LJKWV�
9LRODWLRQV�

This paper examines popular media in the US-especially TV shows such as "24" and 
"Alias"-for representations of security, insecurity, threat, and the apparently rational 
calculations involved in justifying extraordinary measures said to protect the country 
and its citizens (e.g., torture, arbitrary detentions, presidential pardons of grave crimes, 
and so on). Two key themes are apparent in these media: first, how actions otherwise 
thought to be clear violations of human rights are presented as justified under the 
circumstances; and second, the nature of sovereign power as both regularly in tension 
with human rights and aimed at life and death (self-defense; executions; presidential 
pardons). By showing how acts such as torture come to seem not only thinkable, but 
reasonable, justified because necessary, the paper attempts to illuminate some of the 
conditions of possibility for the rationalization of human rights violations. 

3. -LQHH�/RNDQHHWD (Drew University) <jlokanee@drew.edu>:  

(PHUJHQFH�RI�WKH�0LOLWDU\�&RPPLVVLRQ�$FW��
6LJQLILFDQFH�RI�'RPHVWLF�/HJDO�3ULQFLSOHV�

This paper explores the implications of the Military Commission Act (2006) on the 
debates on the definition of torture, and inhuman and degrading treatment. The 
executive branch constantly reiterates that torture is not allowed in the United States. 
Yet civil suits continue to be filed against the executive for the torture in Guantanamo 
Bay and Abu Ghraib. The focus of the "torture debate" has been primarily on whether 
torture has been authorized by the state officials as a policy or not. A less prominent 
aspect of the debate is the definition of torture in the U.S. historically and the ways in 
which distinctions between torture, and inhuman and degrading treatment keep 
coming up in the debates within the Congress whether it is the Detainee Treatment Act 
or the Military Commission Act. In each Act, the more extreme forms of torture 
(grave breaches) become the focus of discussion, in the process, deemphasizing the 
continued permissibility of less severe forms of violence. The distinction between 
torture and inhuman and degrading treatment has implications not only on what 
techniques of interrogation are approved for the military and the CIA, but also whether 
evidence as a result of coercion would be used against suspects in the Military 
Commission Act. In the paper, I argue that the historical distinction between torture 
and inhuman treatment based on a much contested jurisprudential category such as 
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"shock the conscience" allows for less severe yet controversial forms of violence to be 
permitted. 

4. (OL]DEHWK�5DSDSRUW (University of New Mexico) <rapaport@law.unm.edu>:  

'HILQLQJ�7RUWXUH�'RZQ��7KH�8�6��DQG�2WKHU�
'HPRFUDFLHV��1HYHU��(PEUDFHG�WKH�/HJDO�
3URKLELWLRQ�RI�7RUWXUH�

U.S. domestic law enacted to enable the enforcement of international treaty 
obligations prohibiting torture has consistently evaded criminalizing some practices 
properly denominated torture. These practices have been preserved for use in national 
security interrogations. U.S. legislation and policy on torture of the Global War on 
Terrorism era therefore represents continuity not rupture, although the evasive 
objectives are less artfully concealed. The law and practice of the United States, and 
the practice if not the law of other democratic powers, never yielded to the ideals 
embodied in the Convention Against Torture (CAT) and other post-WWII expressions 
of the supposed universal legal prohibition of torture. The rhetorical and legal ploy at 
the heart of the evasion is defining torture down; i.e., torture light" (or torture lite or 
touchless torture or psychological torture) is classified as (mere) inhuman and 
degrading treatment, which, while prohibited by international treaties, is not required 
by them to be subject to the serious criminal penalties prescribed for torture. The 
author traces the history of U.S. domestic legislation and policy on torture from the 
ratification of the CAT in 1994 to the Military Commissions Act of 2006, and also 
examines some episodes in the practice of the U.S. and some other democracies during 
the post-WWII period. 

1DWLRQDO�6HFXULW\�DQG�WKH�$GPLQLVWUDWLYH�6WDWH��������
Paper Session 

(Chair) Mariano-Florentino Cuellar, (Session Organizer) David Zaring, (Discussant) 
Francesca Bignami 

Administrative law has been transformed after 9/11. Since then, the American government 
has mobilized almost every part of the civil bureaucracy to fight terrorism. The less civil, law 
enforcement bureaucracy has also been repurposed to fight terror and wage war against other 
enemies. And other administrative inititiatives have been developed and implemented in order 
to assist with the new war-fighting task. What should we make of the administrative state’s 
new national security role? This session is organized around three themes: (1) the 
underappreciated regulatory impacts of security policies, (2) the (often largely neglected) 
administrative, regulatory, or bureaucratic dimensions of national security policy, and, (3) 
broader lessons that emerge from analyzing security in the context of other policy domains. 

Topics: SECURITY AND TERROR POLICING, SECURITY & GOVERNANCE 

3DUWLFLSDQWV�
1. -HURPH�6NROQLFN (New York University):  
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3ROLFLQJ�DQG�3URWHVW�LQ�DQ�$JH�RI�7HUURU�
The idea of legal evolution to a rule of law necessarily implies restraints upon the 
coercive powers of the state.2 Whatever we might mean by coercive state power, 
surely the institution of the police embodies the essence of such power. Democratic 
policing has long been a guiding concern in studies of American policing; and is a 
major goal of nations in transition to democracy, especially those in Eastern Europe.3 
By those seeking change, democratic policing must be concerned with the rule of law 
as well as with crime and public order-and terrorism. This paper is intended neither as 
an exposition of democratic theory nor the implications of Constitutional 
jurisprudence for policing in general. Rather, in it I intend to illustrate, using the New 
York City Police Department as an example, how a democratic police department may 
respond to terrorist threats while abiding by an emerging rule of law in the wake of 
two major attacks to New York City’s World Trade Center; and to policing anti-war 
protest since the United States invasion of Iraq. 

2. 0DULDQR�)ORUHQWLQR�&XHOODU (Stanford Law School):  

7KH�8QWROG�6WRU\�RI�$O�4DHGD
V�$GPLQLVWUDWLYH�/DZ�'LOHPPDV�
In the months and years following September 11, senior Al-Qaeda strategists 
disseminated a series of manuscripts revealing the terrorist network’s aims and its 
internal management dilemmas. This article elucidates how we can better evaluate 
changes in our counter-terrorism laws and policies - from warrantless NSA 
surveillance to massive military operations abroad - by scrutinizing the goals and 
internal organizational problems of our adversaries. Conventional wisdom paints 
terrorist networks such as Al-Qaeda and state bureaucracies in advanced industrialized 
countries as starkly different. Al-Qaeda and its allies are assumed to pose particularly 
severe dangers because they are flexible, adaptable, decentralized, and staffed by 
committed supporters with a common goal. By contrast, state bureaucracies in 
advanced industrialized nations are often described as suffering from plodding, rule-
bound decisionmaking structures that hobble their response to our nimble adversary. 
But a closer look at Al-Qaeda’s own strategic studies - read in light of social scientists’ 
emerging analyses of terrorist organizations - reveals a more complex picture. In it, the 
distinction between terrorist networks and bureaucratic agencies is less pronounced 
than commonly supposed. Both entities face pervasive problems involving the 
harnessing of expertise, the resolution of conflict among politically-important players, 
reconciliation of competing goals, restraints on overzealous action, building public 
legitimacy, and monitoring subordinate activity. By scrutinizing terrorist networks as 
collective entities with conflicting goals facing pervasive administrative problems, we 
can better understand three things: (1) that, in fact, terrorist networks have repeatedly 
sought to develop administrative procedures and law-like hierarchical arrangements to 
manage their problems; (2) that the efficacy of counter-terrorism strategies depends 
crucially on the extent to which such strategies exacerbate (at a reasonable cost) these 
networks’ administrative problems; and (3) that legal arrangements characteristic of 
American public law -particularly those governing the administrative decisions of 
bureaucratic institutions - are valuable in part because they assuage the very problems 
that our terrorist adversaries are so desperately trying to solve. 

3. 'DYLG�=DULQJ (Washington & Lee University):  
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$GPLQLVWUDWLYH�/DZ�$IWHU������
Administrative law has been transformed after 9/11, much to its detriment. Since then, 
the government has mobilized almost every part of the civil bureaucracy to fight 
terrorism, including agencies that have no obvious expertise in that task. The vast 
majority of these bureaucratic initiatives suffer from predictable, persistent, and 
probably intractable problems - problems that contemporary legal scholars tend to 
ignore, even though they are central to the work of the writers who created and framed 
the discipline of administrative law. I analyze these problems through a survey of two 
administrative initiatives that exemplify the project of sending bureaucrats to war. The 
initiatives grow out of the statute perhaps most associated with the war on terrorism, 
the USA PATRIOT Act of 2001. In both case studies, the civil administrative schemes 
used to fight terrorism suffer from the incongruity of fitting civil rules into an anti-
civil project, the difficulties of delegating wide discretion without adequate 
supervision, and the problem of using inexpert civil regulators to serve complex law 
enforcement ends. I compare these initiative to other anti-terror efforts exemplified by 
the REAL ID Act of 2005 and conclude with soime recommendations about the 
limited number of instances that civil administrators should be used to fight terror. 

4. -LGH�1]HOLEH (Northwestern University):  

$UH�&RQJUHVVLRQDOO\�$XWKRUL]HG�:DUV�3HUYHUVH"�
In contemporary debates about political accountability and national security, the 
standard account assumes that bifurcating decision-making authority over the use of 
force among various political agents will produce unambiguous deliberative effects 
because it channels the war-making decision through multiple political actors with 
varying points of view. Contrary to the received wisdom, this experimental Article 
advances the empirically plausible but counter-intuitive assumption that diffusion of 
political accountability regarding the use of force might actually have a perverse 
effect. Thus, rather than create a drag effect that minimizes the impulse to rush into 
imprudent wars, bifurcating decision-making such as requiring congressional 
authorization for the use of force might actually do the opposite: because such 
authorization allows the President to spread the potential political costs of military 
failure or stalemate to other elected officials, it will lead the President to select into 
more high risk wars than he would otherwise choose if he were acting unilaterally. In 
other words, since congressional authorization acts as a political "insurance policy" 
that partially protects the President against the possible political fallout from failed 
military engagements, such authorization is more likely to make the President willing 
to engage in wars where the expected outcome is uncertain. More importantly, not 
only is the President likely to use congressional authorization as a hedge against the 
loss of political dominance when a war goes bad, he is also likely to use it to prevent 
the political opposition from exploiting the electoral vulnerabilities of members of 
Congress from his own party. 

+XPDQ�5LJKWV�XQGHU�6WDWH�RI�(PHUJHQF\��������
Paper Session 

(Chair) Ariel L. Bendor, (Session Organizer) Menachem Hofnung 
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Topics: HUMAN RIGHTS 

3DUWLFLSDQWV�
1. *DG�%DU]LODL (University of Washington):  

1DWLRQDO�6HFXULW\�DQG�+XPDQ�5LJKWV��7RZDUGV�6RFLRSROLWLFDO�
'HFRQVWUXFWLRQ�RI�3RZHU�5HODWLRQV�
In this paper I offer a new theoretical look into the ways in which ’counterterrorist 
efforts’ have infringed human rights. First, the paper is explicating how conditions of 
uncertainty are expanding the state into civil society. Second, the paper documents 
various comparative localities in which such expansion has taken place, especially 
following September 11th. Third, the paper explores why hi-technology allows further 
such an abusive expansion of the state. Fourth, the paper offers a critical assessment of 
judicial review in the context of ’counterterrorist’ efforts. Fifth, the paper offers a 
theoretical framework through deconstruction of power relations in the modern nation-
state in order to better comprehend how cultures of national security may infringe 
upon human rights. 

2. 'HLUGUH�+RZDUG�:DJQHU (University of Sydney):  


6RFLHW\�PXVW�EH�GHIHQGHG
�IURP�WKH�QHZ�HQHPLHV�RI�WKH�VWDWH���WKH�
UHVWUXFWXULQJ�RI�KXPDQ�ULJKWV�WKURXJK�SROLWLFDO�DQG�OHJLVODWLYH�UHIRUP�
LQ�:HVWHUQ�QDWLRQ�VWDWHV�
Rhetoric and metaphors about the need to defend society from the new enemies of the 
state provide the reasoning for the restructuring of human rights through political and 
legislative reform in Western nation states, such as the United States and Australia. 
Legitimacy is achieved through reasoning about the need to protect the lives and 
wellbeing of the population and the values of that society or nation state. Metaphors 
too, such as the ’fight for freedom’, ’war on terrorism’ and ’threat’ of being ’swamped’ 
by the ’flood’ of refugees, provide powerful reasons for sacrificing liberty for security. 
One must ask in analysing such rhetoric and metaphors, however, which notion of 
society is being defended? The paper examines the potency of rhetoric over logic and 
reason, and how particular metaphors, such as the "war on terrorism" and the 
"protection of borders" provides overzealous governments with a pretext to breach 
human rights laws. 

3. <RIL�7LURVK (College of Management):  

/DZ�LQ�+DUG�7LPHV��+RZ�-XGLFLDO�&RQFHSWLRQV�RI�7LPH�6KDSH�WKH�
/DZ�
This paper suggests that legal interpretation is intertwined with the interpreter’s sense 
of the time in which the legal system operates. It examines the case of Israel’s legal 
system, a system that has defined itself as operating in a state of emergency since its 
establishment. Different judges ascribe different weight and significance to the 
declared state of emergency, and apply the law in accordance with the dictations and 
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constraints of time as they understand it. When judges reflect a consciousness of 
current times as times of crisis and turmoil-a sense that we are operating in "time out 
of time"-they are more ready to erode the protection of human rights for the sake of 
overriding temporary considerations such as defense. On the other hand, judges that 
maintain a sense of normalcy, refuse to recognize any time as "time out of time" and 
insist that the law need to cling to routine operation modes despite the national 
security challenges. Therefore, they refuse to suspend human rights protection until 
the hard time pass. The paper uses the poem from Ecclesiastes "To everything there is 
a time" as providing a framework for thinking about time and law. 

5HFKWVWUDQVIHU���5HFKW�XQG�(QWZLFNOXQJ�
)HDWXUHG�6HVVLRQ����(FRQRPLF�DQG�6RFLDO�5LJKWV�DQG�'HYHORSPHQW��������
Roundtable 

(Participant) Lucie White, (Participant) Pablo Rueda, (Participant) Kevin Malunga, (Session 
Organizer) Ruth M. Buchanan, (Participant) Mauricio Garcia-Villegas, (Participant) 
Balakrishnan Rajagopal 

This session will explore the relationship between economic and social rights and 
development strategies in Africa, India and Latin America. As the idea of "rights-based" 
development has taken hold, people are deploying human rights discourse in an effort to 
influence development strategies. Social movements and NGOs have used discourses on such 
internationally-recognized rights as the rights to health, employment, housing and education 
to influence policy decisions in many countries as well as the actions of international agencies 
and organizations. In some cases, they have sought the support of the judiciary in those 
countries whose constitutions include social and economic rights. Panelists will assess 
experiences in various parts of the world and discuss the effectiveness of strategic deployment 
of these discourses. 

Topics: HUMAN RIGHTS LAW AND DEVELOPMENT 

3DUWLFLSDQWV�
-XGLFLDO�5HIRUPV�LQ�&HQWUDO�DQG�(DVWHUQ�(XURSHDQ�&RXQWULHV��,GHDV��
$FWRUV��3URFHVVHV��������
Paper Session 

(Session Organizer) Ramona Coman, (Co-Chair) Thierry Delpeuch 

The process of post-communist transformations in the field of the judiciary has aroused an 
important number of research questions: the interaction between internal and external factors 
in the emergence and development of judicial reform policies, the role of the western models 
and experts in these processes, the impact of the European integration on the domestic politics 
and policies. The main aim of this panel is to scrutinize and explain the judicial reforms in 
Central and Eastern Europe after 1989 in the context of the EU accession. The purpose is to 
analyse the objective and substance of these reforms, the construction of the judicial power in 
transitional democracies, the importance of the legacies of the past in the transformation 
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process, the impact of interest politics on the course of the change, the meaning of reformer’s 
discourses on "judicial independence", "judicial efficiency" or "judicial legitimacy", the role 
played by the domestic and external actors involved in this process of change, from the phase 
of agenda setting and until the implementation of these political outputs, the similarities and 
differences emerging across the region. Another workshop’s aim is to encourage a 
comparative perspective on the judicial reforms in, and to bring together political studies, 
socio-legal and European studies in order to better understand these transformations. 

Topics: LAW IN TRANSITIONS TO DEMOCRACY EUROPEAN INTEGRATION 

3DUWLFLSDQWV�
1. 2OH�+DPPHUVOHY (University of Southern Denmark):  

5HIRUP�6WUDWHJLHV�DURXQG�WKH�%XOJDULDQ�&RXUWV�
With the fall of the Communist regimes in Eastern Europe the world experienced a 
boom in legal assistance programs, most of them originating in the US and later also 
in EU. Judicial reforms were key areas for the exporters of legal models. Yet despite 
the efforts of Western groups of legal exporters and the use of millions of dollars and 
Euro, legal and judicial reforms were not so easily adapted in the Eastern European 
countries. This paper illustrates how law and legal models became a part of a larger 
social and political battle of modelling societies and states in Eastern Europe. The 
paper examines the battles around the Bulgarian judicial branch and it tries to explain 
why legal reforms were not as easily adoptable as planned. The paper focuses on the 
players in the processes and the role they play, and it tries to explain the slow process 
of reform by focusing on the social structures behind the transformational struggles of 
court reforms as concerns their social, cultural, economic origin and as concerns actual 
practices around the courts, the state and the economy. 

2. 9HVVHOLQD�7]DQNRYD (Université Paul Cézanne Aix-en-Provence):  

-XGLFLDO�5HIRUPV�LQ�&((&��$�6KLIW�WRZDUG�D�1HZ�
&RQFHSWLRQ�RI�(XURSHDQ�/HJDO�1RUPV�

The research on judicial reforms in Central and Eastern Europe and on related 
European actors emphasises a shift toward a new conception of European legal norms. 
In that perspective, this contribution intends to establish three propositions. Firstly, 
given that there are different European sites of normative production wich interfere in 
these reforms ( the Council of Europe, the European Union, and the OSCE), it must be 
wonder whether they are setting up a network by using common references like the 
Rule of law and by the growing role of cross-normative dialogue. Regarding the 
absence and the impossibility of having a single model, such legal network could 
leave a space for an "organized pluralism". Secondly, in order to influence judicial 
reforms in the CEEC, these normative sites use legal instruments near to soft law, such 
as political standards or the twinning mechanisms. The use of those instruments has to 
be linked to a tendency towards flexible regulation by using bottom-up and 
participative tools. However, this assertion has to be put in prospect with the on going 
progression of legal formalization which appears in a web of Conventions related to 
legal co-operation. Thirdly, civil society play a growing role in this process of 
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reforms. Such tendency refers to actual discourses on the so called "good governance", 
which emphasise on the emergence of a decentralized and participative legal norms 
production. This contribution aims at demonstrating these theoretical aspects by using 
case studies taken from the Bulgarian and other CEEC’ process to EU accession. 

3. 5DPRQD�&RPDQ (Université libre de Bruxelles):  

3ROLF\�1HWZRUN�)RUPDWLRQ�LQ�WKH�5RPDQLDQ�
-XGLFLDO�5HIRUP�

The paper is focused on the judicial reform in post-communist Romania. By adressing 
the general question of how a candidate country complies with the requirements of the 
EU enlargement, the article argues that the role of civil society organisations cannot be 
neglected. More precisely, my assumption is that the relationship established between 
state institutions and civil society organisations, analysed in terms of policy networs 
formation, describes and explains the Romanian process of adaptaion to the conditions 
of enlargement in the field of the judicial reform. Theoretically, the paper aims to 
intersect the usages of the concept of Europeanization and policy network formation. 
Empirically, qualitative interviews are used in order to consider the role of these civil 
society organisations in the elaboration of the laws on the independence of the 
judiciary. A particular attention will be paid to the role of the Romanian Association 
of Magistrates. 

4. )UDQoRLV�)ULVRQURFKH (CERSA CNRS):  

&RPSDUDWLYH�-XGLFLDO�5HIRUPV�3URJUHVV�LQ���
%DONDQLFV�&RXQWULHV��$OEDQLD��0DFHGRQLD��
%XOJDULD��5RPDQLD��DQG�0ROGRYD��

La réforme des systèmes judiciaires des pays d'Europe post-communiste a été et reste 
l'un des critères essentiels d'adhésion à l'UE. Dans l'ensemble de ces pays, ces 
réformes ont été plus longues et plus difficiles qu'on pouvait s'y attendre pour des 
raisons juridiques et techniques mais également politiques. Dans le champs limité de 
cette étude - cinq pays de la zone des Balkans - deux groupes peuvent être formés : les 
pays ayant signé leur traité d'adhésion à l'UE et y entrant au 1er janvier 2007, la 
Bulgarie et la Roumanie, et ceux qui ont vocation à y entrer à une date ultérieure, la 
Macédoine, l'Albanie et, éventuellement, la Moldavie. On comprendra facilement que 
les deux premiers pays mentionnés sont plus « avancés » dans le secteur étudié que les 
trois autres. A la suite de la chute des régimes communistes, toutes les nouvelles 
constitutions de ces pays indiquent le principe de l'indépendance du « pouvoir 
judiciaire ». Celui-ci s'est pourtant très vite heurté à l'inertie du modèle hérité des 
régimes totalitaires antérieurs. Le défi d'établir et de mettre en vigueur les normes 
essentielles de l'Etat de droit a été d'autant plus difficile à relever que souvent certaines 
réformes techniques concernant le pouvoir judiciaire ont été « parasitées » à un double 
niveau. Sur le plan externe, par l'immixtion du pouvoir politique qui cherchait à 
étendre son influence ; sur le plan interne par les intérêts souvent divergents d'une 
partie des élites judiciaires qui voyaient dans ces réformes une atteinte, réelle ou 
potentielle, à leur fonction. 
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5. 0DUFLQ�0DWF]DN (University of Oxford):  

-XGLFLDO�)RUPDOLVP�DQG�-XGLFLDO�5HIRUP��$Q�
([DPSOH�RI�&HQWUDO�DQG�(DVWHUQ�(XURSH�

The paper presents the results of a research project which examined what type of 
standards administrative court judges in Poland refer to when adjudicating. The 
research shows that Polish judges have a strong preference for formal standards, 
mainly the textual interpretation of law (83% of all references made). Only a small 
percentage of references is to legislative intent and purpose of regulation, 
constitutional standards and EU standards. The dominance of formal standards 
remained constant over time, even though in the period under study (1999-2004) the 
legal setting was transformed by a new constitution and EU accession. The paper 
argues that such adjudication strategies are a sign of legal formalism . A strong 
preference for formalism is a legacy of the communist past when it was used as a 
weapon against political instrumentalisation of law. But today judges continue to 
adopt a formalistic approach. In doing so, they may impede social change by making 
laws more inflexible. Worse still, formalism may contribute to laws producing effects 
that diverge from those intended by the legislators. The evolution from a formalistic to 
policy-oriented model of judicial review should be thus an important element of 
judiciary reform in post-communist countries. 

6. &ULVWLQD�'DOODUD (University of Bologna):  

:KHQ�'RPHVWLF�3ROLWLFV�0DWWHU��-XGLFLDO�5HIRUPV�
LQ�5RPDQLD�DQG�6HUELD�

The paper will address in a comparative way the main developments concerning the 
reform of the judicial system in Romania and Serbia, in the context of the EU 
integration process. The analytical framework applied in this work is the one 
developed in the studies on Europeanization in CEECs and it is based on the 
interaction between an external (international) level and an internal (domestic) one. 
This paper will be developed starting from the findings of an ongoing research project 
on the functioning of the EU conditionality in the judicial domain, in which the author 
is currently involved. The results of such research underline that the leverage of the 
EU conditionality in the judicial domain is low in both countries, particularly in 
Serbia. On the basis of these premises, the focus of this work will be on the national 
level, investigating the domestic factors that seem to explain the outcomes of judicial 
reforms in the two countries. For this purpose, the reform processes will be traced in 
both countries, analyzing their contents and outputs, as well as strategies of the main 
actors involved (namely Minister of Justice, Judges Association, Councils of the 
Judiciary, other judicial representatives and political parties) and the interactions 
among them. 

7. 7KLHUU\�'HOSHXFK (Ecole Normale Supérieure de Cachan):  
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&UHGLW�&RQIOLFW�5HVROXWLRQ�DV�,QGLFDWRUV�RI�WKH�5ROH�
RI�&RPPHUFLDO�-XVWLFH�LQ�&KDQJHV�LQ�(FRQRPLF�
$FWLYLWLHV�LQ�%XOJDULD�DQG�5RPDQLD�

The purpose of this paper is to explore the impact of legal and judicial reforms in the 
field of commercial law on the development of economies and social change in two 
post-communist countries integrating the European Union: Bulgaria and Romania. I 
focus on conflicts linked to credit practices and their resolution. I look at three issues: 
the elaboration and management of public policies related to the transformation of 
commercial justice, formal and informal resolution methods as well as 
professionalization of public and private actors in the credit sector, the presence of law 
and the judiciary in everyday management of problems of money borrowing. The 
paper describes and explains the dynamics of legalization of credit practices that occur 
in Bulgaria and Romania since the end of the 90’s, after a period of criminalization of 
the economy in general. I show that this phenomenon of legalization depends upon 
processes that characterize business and the economy more than reforms in the law 
and legal profession (which are often more cosmetic than effective). Control exercised 
by modernized, privatized and foreign owned banks on debtors is sufficient to 
encourage a better compliance with law, because their market power is so high that 
there is no need for an efficient judiciary. The legalization of practices is independent 
of the judiciarisation of conflict resolution. 

(SLVWHPLF�&RPPXQLWLHV�DQG�/DZ��������
Paper Session 

(Discussant) Bill Felstiner, (Session Organizer) Keebet von Benda-Beckmann 

Analysts of governance at the international level have pointed to the important role epistemic 
communities play in political negotiations, in developing economic policy, and in scientific 
standard setting for sustainable resource management. These epistemic communities have 
been important to the formulation of law at both national and international levels because they 
develop sets of premises and understandings based on a common language that allows for 
interdisciplinary communication and clear directions for policy. They also provide strong 
platforms for political lobbying as their lobbying is often done in "scientific" terms, 
naturalising the political issues at stake. They also can provide shared understandings on what 
law is or should be and how it works in society. Epistemic communities exist in many 
different sectors of social and economic life, but not all become influential in the same ways. 
We invite participants to discuss the working of epistemic communities in transnational, 
national and local settings and to consider what the implications are for law making, for legal 
analysis and for the social working of law. 

Topics: TRANSNATIONALISM PRODUCTION OF LAW 

3DUWLFLSDQWV�
1. 0DUNXV�:HLOHQPDQQ (Office for Conflict Research in Developing Countries):  

How to Promote the Rule of Law and Democracy in Africa? A Legal Anthropological 
Case Study of the Normative Working Methods of Epistemic Communities within 
International Development Agencies  
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The maintenance of social security and the rule of law in Africa is not only threatened 
by conflicts arising at the critical interface between state law and folk law but also by 
a growing influx of law coming from across the borders. Not only the UN-conventions 
of international human rights but also economic and political regulations and 
international agencies such as the WTO, the World Bank, bilateral development 
organisations or transnationally operating NGOs play an increasing important role in 
social and economic relations in small-scale settings within non-western nation-states. 
This presentation focuses on one aspect of this wide range of problems, i.e. 
programmes on the promotion of the rule of law and democracy in Africa, as they 
have been labelled by many international development agencies since the mid 90ies. 
On the basis of a case study referring to the planning process of distinct epistemic 
communities within two international development agencies, the German and the 
Swiss development agencies, the normative framing of political projects and its impact 
on the legal and political decision-making in two African countries shall be analysed. 

2. 5LFKDUG�5RWWHQEXUJ (Martin-Luther-Universität Halle-Wittenberg):  
Development and Trust in Numbers  

Under any rule of law, experts are not immediately held accountable for the results of 
their interventions. They are instead held responsible for their compliance to adequate 
procedures. These procedures in turn have to be agreed upon in advance and have to 
correspond to the state of the art in the respective field of expertise as defined by an 
independent third party. It is around this ongoing concern with predictability and 
accountability that a global epistemic community of development experts has evolved 
since the 1960ies. One of the main epistemological presuppositions of development 
expertise is that the social world can be translated into an assembly of facts which can 
be counted, aggregated, calculated and audited. Along with this goes the emergence of 
a specific social form - the project - that is designed to fit the purpose of making 
things calculable. In this paper I will discuss how the epistemic community of 
development experts constructs and utilizes numeric representations as quintessential 
objective representations and how this in turn shapes juridical definitions of 
responsibility. 

3. )UDQ]�YRQ�%HQGD�%HFNPDQQ (Max Planck Institute for Social Anthropology):  
On the Transnationalisation of Ideas about Law: Legal Anthropology and Legal 
Pluralism as Globalising Discourses  

One important aspect of the globalisation of law is the transnationalisation and 
glocalisation of approaches to conceptual understandings of what "law" is (what is 
law? Can there be legal pluralism?) and methodological and theoretical assumptions 
and approaches to the social significance of law in societies. As recent discussions in 
the Law and Society Association (see Law and Society Review Vol. 37, 2003) and in 
the circle of comparative lawyers (Twining 2005) show, these processes of how and 
with what success ideas about law travel is very much on the agenda and a number of 
epistemic communities are engaged in their transnationalisation. "Law and society as 
law and development", as Garth wrote in 2003. I focus on the transnationalisation and 
glocalisation of the "anthropology of law" in the context of the academic cooperation 
between Indonesia and the Netherlands and on the diffusion of the notion of legal 
pluralism through the IUAES Commission of Legal Pluralism. These processes are 
only a part of the wider transnationalisation of theoretical approaches to law, and may 
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seem insignificant if compared with law and society scholarship or analytical 
jurisprudence. But those familiar with Asimov’s Foundation and Empire series may 
observe that while when looking at export of Euro-American law, and and possibly at 
a particular US American style of law and society scholarship we are indeed looking 
at "empire", the more subversive message of the anthropology of law may have 
fostered the "foundation" at the edges of empire. 

4. 0HODQLH�:LEHU (University of New Brunswick):  
An Epistemic Community’s Work is Never Done  

In his 1992 Introduction to a special volume of International Organization, Peter Haas 
discussed the value of the concept of "epistemic community" in understanding the way 
that specialist technical advice can reorient state behaviour and in explaining 
convergences in international policy. In examining global patterns of fisheries 
management, I have recently argued that the concept has explanatory force. But an 
understanding of when and why epistemic communities are successful in influencing 
the direction of policy change, and how they respond to the unexpected outcomes 
when they are successful is important to expanding the concept. Fisheries research 
indicates that in some settings, epistemic communities must be tireless in reinforcing 
their message in the ongoing scrum of political struggles over policy change. We also 
need more research on why the outcomes of epistemic community interventions 
continue to be so unexpected. In other words, the "reception" and "outcome" of 
epistemic community interventions require much more theoretical work. Drawing 
from continued research in the fisheries management sector, I will further explore 
where the concept gets us in understanding the processes and effects of legal change. 

/HJDO�5HIRUP�DQG�6RFLDO�&KDQJH�LQ�3DOHVWLQH��������
Paper Session 

(Session Organizer) Maysa Zorob, (Chair) Asem Khalil 

This session deals with the general assumption that legal reform is a vital step towards 
building a viable and independent Palestinian state. It begins by examining reform as an 
ideological construction, focusing on its changing meaning both internationally as well as 
locally. It further discusses the concept of legal transplants and its efficiency for a potential 
Palestinian state by focusing on the effect of legal transplants on the local norms of recipient 
countries. Here, the impact of social, political, economic factors on the process of 
transplanting laws and the role of civil society in the process of importations and adaptation 
will be explored. Moreover it questions the priorities and particularities of a Palestinian state 
in nascendi and raises the prominent question of the relationship between law (politics,) and 
society with regards to the Palestinian reality. Problems tackled comprise the needs and 
priorities of the Palestinian society and legal System and their impact on one another. 

Topics: LAW AND DEVELOPMENT LAW IN TRANSITIONS TO DEMOCRACY 

3DUWLFLSDQWV�
1. 5DZDQ�1DWVKHK (Birzeit University):  
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3ROLWLFV��/DZ��DQG�3DOHVWLQLDQ�&XOWXUDO�6\PEROV�
We hope in this paper to address the issue of how modern Palestinian politics has 
since its emergence from the 1960s onwards aimed at using various cultural symbols 
in its political expansion and mobilization, and how legal tools have developed in a 
manner that aimed at legitimizing the politicization of culture in the Palestinian 
struggle. In light of the above our paper endeavours to investigate the role and 
contribution of law in developing, protecting and preserving Palestinian culture. Two 
themes will be studied and examined in this context. The first will address how laws 
and regulations in Palestine have contributed to the protection and preservation of 
tangible Palestinian culture. The second will examine the relationship between culture 
and politics analyzing all along the interdependency between the two and showing 
how law has endeavoured to legitimize the politicization of cultural symbols in the 
modern politics of Palestinian struggle. In addition, the paper will attempt to 
deconstruct the whole issue of the politicization of culture in the hope that that will 
furnish us with the analytical framework needed to determine how the process of the 
de-politicization of culture and its emancipation from partisan politics will feed into 
Palestinian state-building. 

2. -DPLO�+LODO (University of Bir Zeit):  

5HIRUP�DV�DQ�,GHRORJLFDO�&RQVWUXFW�
Calls for reform of the Palestinian Authority (PA) have not been confined to 
Palestinian actors but came also from top American, European and Israeli leaders. The 
discourse of reform has become so crowded with all strains of ideas and agendas that 
it is easy to lose one’s way over who wanted what and why. Reform has been, and still 
is used by Israeli leadership largely as a slogan to obstruct, disrupt or delay the process 
of political negotiations over a final settlement of the Palestinian-Israeli conflict. For 
Israeli leaders reform of the PA has meant the acceptance of Palestinians to police the 
security of Israel, its occupying soldiers and colonial settlers, before the collective 
rights of Palestinians (including the right to sovereign statehood) are acknowledged . 
For the US Administration reform of the PA has been a precondition for accepting the 
graduation of the PA into statehood (without specifying borders or sovereign features 
of statehood). For Palestinians, the idea of reform is as old as the PA (and exited 
before that), although newcomers have entered the field following the military 
reoccupation of the West Bank in March 2002. The newcomers to the reform platform 
were mostly from the upper echelons of the PA bureaucracy who joined the reform 
bandwagon for self-serving reasons or because they want to influence the decision-
making process, and not to be simply a cover for autocracy. Some were anxious about 
the repercussions of a coexistence of a number of political autonomous centers on the 
political and economic fields. The nature of confrontation with the Israeli military 
occupation and colonial settlements is of central concern to any call for reform. The 
central question has been the nature, extent, effectivenes of resitance and its targets 
(occupying Israeli army , Israeli settlers, Israeli civilians),. Before Palestinian 
leadership did not - for reasons to be explained - have a clear vision in defining the 
limits of the competing strategies of Palestinian political factions, which have resulted 
in a kind of lawlessness with damaging and unintended consequences. The death of 
Arafat, the election of Abu Mazin, and the electoral victory of Hamas has continued, 
albeit in a new form, of the multiplicity of strategies within the Palestinian political 
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field With the institutionalization of a situation of "dual authority" (itself a result of 
legal reform) following the electoral victory of Hamas (a government dominated by 
Hamas, and a presidency by Fatah), the urgency, nature and direction of reform have 
acquired new significance. 

3. 0XGDU�.DVVLV (Birzeit University):  

7KH�3ULPDF\�RI�'HPRFUDF\�RYHU�'HPRFUDWLF�/HJDO�
5HIRUP�

Political systems are not a national matter any more. The nation state is not allowed to 
be "too national" as it is required to be compatible with other nations as well as a 
corporate world represented by international organizations and a vague construct 
called "the international community". The nature of the social contract has accordingly 
changed recently. It became more of a "standard form contract" with lots of "small 
print" that is dictated by dependency. Democracy has stopped being a choice. It 
became a requisite. ... Promoting the transformation of a political system into a 
democratic one should be based on creating a vested interest and in the creation of an 
environment where this would be realized and agreed upon. The mechanism of 
expressing the will is secondary (the recent wave of "orange revolutions" provides an 
example of spontaneous mechanisms of expression of national or majority will). Only 
after the choice has been made for a democratic political system, and after a leadership 
is mandated to proceed on relevant reforms should the process of democratic legal 
reform commence, leading to a canonized procedure that ensures the reflection of the 
free will of the nation. 

4. -DPLO�6DOHP (Birzeit University):  

/HJDO�5HIRUP�RI�WKH�3DOHVWLQLDQ�(FRQRP\��,OOXVLRQV�
DQG�5HDOLW\�

The Palestinian legislator assigns a special priority to Palestinian and foreign large 
enterprises. In the early phase of the Palestinian Authority, most economic visions 
were focused on foreign large enterprises. A statement that was common then is that 
Palestine would become the Singapore of the Middle East. Of the pieces of legislation 
that served this approach was the Law of the Promotion of Investment, which 
concentrates on enterprises with large capitals. In addition, a number of other 
regulations were enacted to serve large enterprises. However, the PA did not allocate 
sufficient importance to the needs of the majority of enterprises: small enterprises. 
Consecutive economic and political developments could have caused the collapse of 
the Palestinian economy. However, active and sustainable small and medium 
enterprises (SMEs) have kept the Palestinian economy running. In the absence of 
security and stability, SMEs were able to adapt to economic, political and security 
changes for an extended period of time. On the other hand, large enterprises were 
greatly affected due to continuing changes, which led to the closure of several 
enterprises or dismissing a large number of workers and employees. SMEs could 
operate at the time when the state and its institutions faced various financial and 
security problems. The paper reviews the package of Palestinian economic, 
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commercial and financial laws which are currently effective or are under discussion 
and preparation. 

5. 0D\VD�=RURE (Birzeit University):  

/DZ�DQG�6RFLDO�&KDQJH�LQ�3DOHVWLQH�
There is a debatable assumption that law generates social change. Another general 
assumption is that the efforts to democratize a state (in nascendi) and its success 
largely depend on its people, on their experience, their attitudes and willingness to 
participate in public matters. The focus of this paper shall be the analysis of these 
suppositions with regards to the Palestinian reality. Two questions are of particular 
interest: First of all, it should be explored whether Palestinian culture collides with 
fundamental democratic values such as freedom and equality? When discussing the 
latter, the concepts of gender awareness/ equality can be used as helpful examples. 
The second issue to be discussed is, whether or not law is an efficient and moreover 
desirable tool to generate social change in conflict matters. 

6. )HUDV�$EGHO�5DKHHP�0LOKHP (Birzeit University):  

/HJDO�7UDQVSODQW�DQG�6RFLR�/HJDO�&KDQJH��
3DOHVWLQLDQ�([SHULHQFH�

The concept of legal transplants is defined as "the moving of a rule or a system of law 
from one country to another or from one people to another". The transplantation of 
legal rules has always been connected with legal reform, change and development. 
The importance of legal transplants has increased since the recent economic, political 
and social changes worldwide. The collapse of the Soviet Union, the political change 
in South Africa and Namibia, the economic globalisation etc, all paved the way for 
substantial political and legal change in many countries. This paper will focus on the 
effect of legal transplants on the local norms of recipient countries. This paper 
assumes that transplanting laws can be viable and effective in some fields of law than 
in others. It will study, on the one hand, the impact of social, political, economic 
factors on the process of transplanting laws. On the other hand it focuses on the role of 
civil society in the process of importations and adaptation. We argue that if the 
transplanted law subjected to adaptation, it will have the chance to achieve the 
necessary legal, social and economic change. 

5RXQGWDEOH��7KH�([SRUW�RI�5XOH�RI�/DZ�DQG�,WV�/LPLWV�)RFXVVLQJ�RQ�WKH�
([DPSOH�RI�*HRUJLD��������
Roundtable 

(Session Organizer) Iris A. Muth, (Participant) Ellen Best, (Participant) Tamara Laliashvili 

Two German legal experts who were actively involved in the law reform in Central Asia and 
the Caucasus and one former judge of the Supreme Court of Georgia report about their 
lessons learnt. Thereby, they reflect the challenges to establish a rule-of-law based state, the 
role of international organisations involved in the process as well as the inner perspective 
from a Georgian judge who had been actively involved in the reform of the Criminal Justice 
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in Georgia since the break-down of the Soviet Union. Their conclusions are as follows: The 
realization of a rule of law based State requires: - To reach a consensus within the society to 
establish an independent judiciary and to accept their decisions - The existence of an 
economically strong middle class that demands an independent judiciary in order to carry on 
trade and business - The degree of the realised rule-of-law state depends on the degree of the 
equality of gender de facto within the respective society. 

Topics: LAW AND DEVELOPMENT JUSTICE 

&DVHV�RQ�/DZ��*RYHUQDQFH��DQG�'HYHORSPHQW�,��������
Paper Session 

(Session Organizer) Tom Ginsburg, (Chair/Discussant) Julio Faundez 

This is the first of three linked panels examining law and development issues from a 
comparative perspective. 

Topics: LAW AND DEVELOPMENT 

3DUWLFLSDQWV�
1. 5LFKDUG�&URRN (University of London):  

/HJDO�3OXUDOLVP�DQG�$FFHVV�WR�-XVWLFH��/DQG�
'LVSXWHV�LQ�*KDQD�DQG�&RWH�G
,YRLUH�

The social regulation of rights to allocate and use land is of critical importance in the 
development of the predominantly agrarian economies of West Africa. Increasing 
conflict over land takes place within a context of legal pluralism, where customary 
systems are still dominant, but to different degrees and within different legal contexts. 
This paper compares the cases of Ghana and Cote d’Ivoire, which illustrate contrasting 
forms of legal pluralism, and analyses the effectiveness and equitability of a wide 
range of state and non-state institutions for providing accessible dispute resolution. It 
concludes that state courts serve a real need for authoritative remedies and should be 
enhanced and supported. The introduction of ADRS also needs state support. 
Customary or traditional justice systems have played a key role in protecting land 
rights where they have been legalised by the state, as in Ghana. But where there are 
powerful chieftaincies, as in southern Ghana, they are not necessarily suited to ADR 
solutions because of their formality and embeddedness in local power structures. 
Situations of polarised inter-communal conflict as in Cote d’Ivoire also undermine 
their capacity to be effective. 

2. -DDS�7LPPHU (Leiden University):  
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$FFHVV�WR�-XVWLFH�LQ�,QGRQHVLD��6RPH�
0HWKRGRORJLFDO�&RQVLGHUDWLRQV�

In the language and practical approach of legal interventions for social and economic 
development, there is much debate about the connection and disconnection between 
’civil society’ and legal and judicial institutions. These debates revolve mostly around 
both the desired and unwanted practical effects of interventions, and generally argue 
for careful historical, political, social and cultural grounding of rule of law. Little and 
mostly implicit attention is paid to the methodological limitations of the concepts 
used. This paper explores such concepts as ’civil society’, ’local community’, 
’stakeholders’, ’demand side’ versus ’elite’, ’rulers’, ’state’, ’supply side’ in relation to the 
situation in the Mahakam Delta of East Kalimantan, Indonesia. The discussion aims to 
develop sound methodological points of departure for an integration of theories of co-
management and sustainable coastal management with socio-legal theories. 

3. 0DUWLQ�/DX (SOAS):  

$IJKDQLVWDQ
V�/HJDO�1HHGV�DQG�)RUHLJQ�$VVLVWDQFH�
(IIRUWV�

This paper argues that especially in the rebuilding of legal systems of Islamic 
countries not enough attention has been paid to the role of Islam in the new, post-
conflict, legal order. Afghanistan is a case in point: many of the country’s problems 
and issues faced in the re-construction of its legal system are very similar to those 
faced by other developing countries. They range from what may be termed purely 
practical issues like the infra structure of the legal system, ie its buildings and staff, to 
cultural, political and economic issues. The co-existence of official and un-official 
law, the sharp divisions between the rural and urban, the socio-legal status of women, 
the absence of the visible manifestations of the state in many areas of the country and 
political and social instability are some of these issues. However, in addition to all 
these it is the role accorded to Islam in the legal system which is of particular 
relevance. The framing of a new, post-conflict, constitution in Afghanistan triggered a 
heated debate over the role to be accorded to Islam and Islamic law in the new 
constitutional set-up. This paper examines one of the outcomes of this debate, namely 
the newly conferred jurisdiction of the Supreme Court of Afghanistan to review 
legislation on the basis of Islam. The possible impact of this jurisdiction is examined 
with reference to the case of Pakistan, where similar constitutional provisions have 
been in existence for the past 25 years. 

4. /XFLDQD�&XQKD (Fundação Getulio Vargas):  

-XGLFLDO�$GPLQLVWUDWLRQ�LQ�%UD]LO��'LVVHPLQDWLRQ�RI�
,QIRUPDWLRQ�DQG�7UDQVSDUHQF\�

The reform of the justice system has been integrated into the Brazilian state's 
institutional reform agenda since the beginning of the 1990'. In fact, the administration 
of the judicial system's institutions is one of the focal points of such agenda. 
Therefore, questions pertaining to the types of demands received by the judicial 
system's institutions, the services they provide, the form in which they provide such 
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services, the time and costs involved become essential questions in order to 
understand the way the judicial institutions are administered. However, the access to 
such data, which will make possible an evaluation of these institutions’ performance as 
public service providers, will depend on the existence of an information production 
policy and a commitment to transparency. The paper tries to verify the degree of 
transparency in the Brazilian judicial system’s institutions by identifying the existing 
information production policies and by observing the handling of the information 
produced and the use of such information in the judicial administration and in the 
planning for the future. 

5. 0DULQD�6YHQVVRQ (Lund University):  

+HULWDJH�0DQDJHPHQW�RQ�WKH�&KLQHVH�&RXQWU\VLGH��
/LYLQJ�&XOWXUH�DQG�WKH�/DZ�

As part of the social and political transformation of the Chinese society after 1949, the 
Chinese state took over or destroyed temples and ancestral halls on the countryside. 
This signified not only a struggle over political power but also a struggle over space, 
memory, and identity. In the 1980s, the countryside saw a cultural and religious 
revival as villagers started to reclaim and rebuild their temples and ancestral halls. 
Since the 1990s, these sites and buildings have also begun to receive attention and 
protection from the cultural relics bureaus. However, this process do not only change 
the places themselves but also the local community’s views of its heritage and ability 
to control it. The ’discovery’ of these sites by tourism developers and the growth in 
tourism furthermore transforms the rural heritage into something of an economic asset. 
This development gives rise to new contradictions and conflicts over interpretation 
and management and has in some cases led to dissatisfaction among villagers, who 
find themselves disinherited of their cultural heritage, excluded from the decision-
making process, and not benefiting enough from tourism. The paper is based on field 
studies in selected villages in Zhejiang provinces and discuss contestations over use 
and the positive and negative impacts new laws and regulations have for management 
and preservation of heritage sites. 

/DZ��6RFLDO�0RYHPHQWV��DQG�6RFLDO�&KDQJH��������
Paper Session 

(Session Organizer) Robin Stryker, (Chair/Discussant) Stuart Wilson 

Encompassing research conducted in Turkey, Puerto Rico, Brazil, and the United States this 
session explores 1) how diverse collective action strategies involving litigation and/or lawyers 
shape social change; and 2) the challenges inherent in mobilizing diverse collective action 
strategies to provide concrete benefits and to empower the disadvantaged. 

Topics: LEGAL MOBILIZATION 

3DUWLFLSDQWV�
1. 7LP�+RZDUG (Northeastern University):  
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&DXVH�/DZ\HUV�DQG�6RFLDO�&KDQJH��)UDPLQJ�
)ORULGD�7REDFFR�/LDELOLW\�/LWLJDWLRQ�

Progressive Florida cause lawyers aligned with Florida "Cracker" Governmental 
Leaders reframed the tobacco liability litigation debate and created the most successful 
litigation outcomes in American history. How was this done and what lessons can be 
learned. 

2. ,GLO�(OYHULV (Istanbul Bilgi University):  

&KDOODQJHV�LQ�(VWDEOLVKLQJ�D�3UR�%RQR�1HWZRUN�LQ�
7XUNH\�

This presentation will discuss different challenges faced by leaders of an initiative 
aimed at creating a pro bono network that was designed to match big law firms and 
NGOs who need legal services in Turkey. In a society of low social trust and no 
significant tradition of voluntarism, this proves itself to be quiet a challenge. At the 
same time, with an omnipotent state present, the concept of NGO remains unclear for 
many while research shows that the people expect first and foremost the state to help 
the poor. Meanwhile, attitudes of volunteer lawyers and NGO staff make the author 
question what voluntarism indeed means in a society that is rapidly transforming 
itself. The presentation will include the discussion of issues of voluntarism, legal 
mobilization, NGOs and difficulties in finding a common ground between those who 
provide and those who need legal assistance. Video material produced as part of the 
project in order to document the development of the network will be shown as well. 

3. 0\UWD�0RUDOHV�&UX] (University of Puerto Rico):  

&RPPXQLW\�/DZ\HULQJ�LQ�3XHUWR�5LFR��3URPRWLQJ�
(PSRZHUPHQW�DQG�6HOI�+HOS�

I would like to have the opportunity to share the story of the community development 
section of the University of Puerto Rico School of Law’s Legal Aid Clinic. We have 
been focusing on advocacy and the formation of policy to prevent gentrification since 
August of 2002. I based the section on the advocacy model developed by professors 
Lucie White and Gerald López; advocacy that centers around process instead of 
results. López has referred to this model as one where the focus in on "process 
oriented client empowerment". Traditionally poverty lawyers have concentrated on 
developing legal strategies in order to obtain results, "result oriented legal strategies". 
López argues for a model more focused on the process, one that will allow the poor or 
low income client to take control of his or her situation and that will promote self-help 
and empowerment. In the story that I will share neither the law nor the lawyers have 
provided a final solution to the problem of the displacement of poor people 
(gentrification) in Puerto Rico. But we have used law as a tool for our clients to 
become more empowered, to gain more power for themselves and for their 
communities. We have made it clear to the communities that the true power to prevent 
their displacement lies in them. 

4. 7LDJR�'H�*DUFLD�1XQHV (Onati International Institute for the Sociology of Law):  
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7KH�1DWLRQDO�0RYHPHQW�RI�+RXVLQJ�9LQGLFDWLRQ�LQ�
%UD]LO��01/0��DQG�WKH�6WUXJJOH�IRU�+XPDQ�
5LJKWV�

The socio-cultural imaginary background on which the law is based in the capitalist 
countries usually is confined to its institutional and legal-positive dimension. When 
the issue is about HR, one of the predominant perspectives ties them with its legal 
effectiveness. If they are not recognized by Law, they are not rights. The analysis of 
the MNLM develops 2 things: a)The Law in the West is not exhausted in the positive 
order. In the legal phenomenon one might consider at least the legitimacy, 
effectiveness and consistency of the normative system, as well as its efficiency and its 
cultural character. All of these topics connected to practices of economic/social, 
political, jurisprudencial, administrative and cultural power; b)The mentioned is 
reflected like object of analysis in the HR plan, understood as a socio-historical 
production and as instrument of social legitimation. There are at least, four different 
planes connected to HR: social struggle; philosophical/ideological proclamation, 
process of positivation and institutional recognition; and effectiveness. The MNLM 
emphasizes the importance of continuous and permanent social struggles, developed 
by mobilizations and social movements. These fights also translate particular material 
necessities on cultural imaginaries that can be presented to be universal by other social 
speeches. The social receptivity and cultural sensitivity of the legal sanction that is 
considered like joust by dominant ethos are also elements that compose the HR 
structure. Finally, the necessity to combine the Brazilian legal-positive dimension 
along with the construction of a culture of HR with non-legal dimensions of 
guarantees of rights. 

5. 0DGDOHQD�'XDUWH (University of Coimbra):  

&DQ�/DZ�EH�(PDQFLSDWRU\"�7KH�5ROH�RI�/DZ�LQ�WKH�
6RFLDO�0RYHPHQW
V�6WUXJJOHV�

In several countries the issue of access to law and justice has been brought back to the 
political agenda, in order to eliminate discrepancies in the performance of courts, and 
in the ’potential demand/ effective demand’ on justice ratio by social minorities. For 
that purpose, the existing means of legal aid are being questioned, more effective 
instruments are being debated, and alternative dispute resolution mechanisms are 
being outlined. Although this is an urgent debate, focusing it in the individual citizen 
is simplistic, for it fails to consider the rise of new actors that tend to struggle for 
scattered collective interests and for human rights in the courts of law. By acting 
within the legal arena, social movements have challenged the logical-formal stiffness 
of legal systems, thus underlying the need for new public debate and negotiation 
spaces, demanding a widening or even a reinvention of the traditional citizenship and 
participation spaces, namely courts. Addressing the access to law and justice and the 
new social movements’ legal strategies, this paper intends to discuss if law can be used 
as an instrument of social emancipation in social movement’s struggles for an effective 
protection of human rights. 
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/HJDO�3OXUDOLVPV��7UDQVGLVFLSOLQDU\�7KLQNLQJ��������
Paper Session 

(Discussant) Moez Khalfaoui, (Session Organizer) Judith Dick 

Legal pluralism is an analytical category which enables to widen the look on law and compare 
legal constructions. It is thus an option to get together socio-legal, anthropological and legal 
points of view. This panel strives to focus on the question what methods are used in the 
different legal pluralisms or just which way they work. The papers will present examples of 
legal pluralism and thereby present examples of a way of analyzing it. In the discussion we 
will be able to compare. This will open a empirical perspective on the discussion on the 
theory of legal pluralism. 

Topics: LEGAL PLURALISM SOCIO-LEGAL STUDIES 

3DUWLFLSDQWV�
1. 0DOOLND�6KDN\D (London School of Economics):  

&RPSHWLQJ�/HJDO�DQG�&XOWXUDO�,QVWLWXWLRQV�DPRQJ�
WKH�0RGHUQ�(QWUHSUHQHXUV�LQ�1HSDO�

The paper will reconstruct the economic history of Nepal for the period of 1650-1990. 
In 1650, the Newar kings signed agreement with Tibet to retain monopoly of Tibet-
Nepal trade in the hands of Newar Buddhists (caste traders). After two centuries, the 
Shahs defeated the Newar kings, tried to break the Newar monopoly in trade, but 
couldn’t, and instead demoted it within the ritual of caste purity. In the 1970s, the Rana 
regime officially issued a state letter giving the monopoly of initial industrial 
infrastructure-building to the Indian Marwaris (caste traders). The post-Rana regime 
followed a strictly regulated industrialisation where entry/exit were constrained to the 
ruling elite caste (caste priests/intellectuals). The 1992 industrial policy, now, marks 
an industrial liberalisation where all caste groups are expected to have equal access to 
industrial resources and opportunities. This paper will examine the issue of policy 
pluralism in the context of modern industrial setting in Nepal and examine the formal 
legal instutions against the backdrop of centuries-old legacies of informal legal and 
cultural institutions. 

2. -XGLWK�'LFN (Berliner Arbeitskreis Rechtswirklichkeit):  

-XGLFLDO�3UDFWLFH�LQ�/HJDO�3OXUDOLVP��-XGJPHQWV�RQ�
.KDVL�&XVWRPDU\�/DZ�$V�DQ�([DPSOH�

To bridge the gap between jurisprudence and social anthropology this paper presents 
research regarding the application of legal theory and methodology in the context of 
legal pluralism. It analyses court decisions dealing with customary law of the Khasi, 
an ethnic group living in Northeast India. From a legal pluralist perspective a quasi-
mathematical application of law to resolve its conflicts is irrelevant. Importance is 
instead attributed to the attempt of describing the legal praxis as objectively as 
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possible in order to discover the reciprocal influences, mixtures and boundaries of 
legal systems. Findings demonstrate that it is essential to consider judges’ views not 
only in terms of their legal education and use of concepts, but also regarding gender. 

3. /LYLD�+ROGHQ (Emil-Noether-Gruppe / Humboldt U):  

/HJDO�3OXUDOLVP�LQ�7UDQVQDWLRQDO�&RQWH[W��+LQGX�
0DWULPRQLDO�5HPHGLHV�([SRUWHG�WR�WKH�8QLWHG�
.LQJGRP�

The positivist instances of colonial and post-Independence times in South Asia 
favoured the process of delegitmization of custom by official law: the law of Western 
countries was received by post-colonial legal cultures often achieving forms of uneasy 
legal pluralism. Notwithstanding positive law, custom did not disappear. It was instead 
exported by the migration waves of globalization that favoured the curious process of 
customary practices belonging to different places and domains to be received by 
official law de facto or through explicit legislative intervention in Western countries. 
This paper grounding on legal narratives collected and constructed by a collaborative 
dialectical interaction between anthropologists and lawyers, follows and analyzes two 
cases of Hindu customary practices of divorce brought before the British authorities. 
From a perspective of comparison in action the author explores the spreading of Hindu 
custom from a perspective of legal pluralism in transnational context: What are the 
modalities of the trajectory of the reception of Hindu custom in the United Kingdom? 
What is lost and what is acquired through the transformation from custom to law in a 
transnational context? What are the features of custom that we as social scientists can 
detect in the everyday praxis of law in formal Western legal settings? What are the 
stakes of the recognition of Hindu custom beyond the territorial boundaries of South 
Asia in terms of national identity, gender issues, religious believes, and human rights? 
How does such a peculiar reception influences the Western legal perceptions of 
religious law in Britain? 

&RPSDUDWLYH�&RQVWLWXWLRQDO�%RUURZLQJ�DPRQJ�WKH�-XULVWRFUDF\��������
Paper Session 

(Session Organizer) Mark Kende, (Chair/Discussant) Penelope Andrews 

Constitutional Courts have frequently looked to the decisions of their brethren in other 
countres to help resolve various legal issues. This trend has been accelerated by globalization, 
the Internet, and the increasing interaction among jurists from different nations. This session 
will examine how courts in several different countries and regions have relied on foreign 
constitutional law in their opinions. It will also assess some of the costs and benefits of this 
trend. 

Topics: CONSTITUTIONAL LAW & CONSTITUTIONALISM JUDGES AND JUDGING 

3DUWLFLSDQWV�
1. 0DUN�.HQGH (Drake University):  
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7KH�&RQVWLWXWLRQDOLW\�RI�/DZV�$JDLQVW�3URVWLWXWLRQ��
$�&RPSDUDWLYH�3HUVSHFWLYH�

Virtually all nations regulate or prohibit some forms of sexual activity. In State v. 
Jordan, the South African Constitutional Court upheld a law that essentially prohibited 
prostitution. The Court rejected a powerful dissent arguing that the law perpetuated 
gender stereotypes in various ways, especially since the "johns" were almost never 
prosecuted. The Court’s opinion has also been criticized for not providing a sufficient 
state justification to intrude into the realm of sexual privacy. This paper will closely 
examine these criticisms and assess their merit. It will also juxtapose these issues with 
debates that have arisen in American constitutional law scholarship and case law on 
similar questions. Finally, the paper will assess the extent to which constitutional 
borrowing is feasible in an area such as this. 

2. 5DLQHU�1LFNHO (University of Frankfurt):  

&RPSDUDWLYH�&RQVWLWXWLRQDO�%RUURZLQJ�DPRQJ�WKH�
-XULVWRFUDF\��7RZDUGV�D�&RPPRQ�&RUH�RI�
(XURSHDQ�DQG�*OREDO�&RQVWLWXWLRQDO�/DZ"�

Ever since the 1993 Maastricht judgement of the German Federal Constitutional Court 
(FCC), a nervous dialogue has started across Europe: about constitutionalism and 
democracy, about the synchronicity of constitutional ideas, and about the relationship 
between the EU Member States’ constitutions and the EU ’constitutional’ structure. 
The originally bipolar structure of this judicial dialogue - if we reduce it to, for 
example, the relationship between the German FCC, the French Conseil 
Constitutionnel, the Italian Corte Constituzionale, and the ECJ, respectively - has 
turned into a multipolar structure in recent years, with the ECJ, and most recently the 
ECHR, becoming more and more important players in the field of constitutional law. 
In this multipolar context, explicit or implicit comparative constitutional borrowing is 
an inevitable consequence. As lawyers and judges across Europe learn more and more 
to use and apply the tools of referring to comparative constitutional arguments, 
however, new questions arise: will the tradional, grown constitutional structures of the 
European nation states fall victim to the ECJ and the ECHR jurisprudence? And from 
a perspective that is informed less by constitutional nationalism but more by 
democratic constitutionalism one might ask: if there is such a thing as the ’Common 
Core of European Constitutional Law in the Making’, does this leave any room for a 
thorough discussion of contested constitutional concepts such as the welfare state, 
public order, or ’hard’ cases in fundamental rights law? And finally, which 
methodology - beyond cherry-picking - is appropriate for the complex task of 
containing tendencies of ’judicial imperialism’? 

3. %ULDQ�5D\ (Cleveland State University):  
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6WULNLQJ�$�%DODQFH��7KH�6RXWK�$IULFDQ�
&RQVWLWXWLRQDO�&RXUW
V�6RFLRHFRQRPLF�5LJKWV�
-XULVSUXGHQFH�

Through close analysis of the way that the Constitutional Court of South Africa and 
selected lower courts have dealt with the possibility for enforcement of socioeconomic 
rights, this article intends to begin to identify and describe the outlines of a possible 
model for effective judicial enforcement of socioeconomic rights. The South African 
Constitutional Court’s early socioeconomic rights decisions have garnered mixed 
reviews. Many commentators have hailed the Court’s approach as representing an 
appropriately limited, but effective, approach to enforcing these rights. These 
commentators describe the Court’s approach as a relatively weak form of review that 
strikes a balance between judicial enforcement and the need for government 
discretion. By contrast, some commentators in South Africa have criticized the Court’s 
interpretive approach as overly-deferential to the government and argue that it risks 
rendering these rights merely hortatory. This article takes the position that the Court’s 
approach falls somewhere in between these two extremes. Drawing on the Court’s 
most recent cases and on recent lower-court cases, I argue that the Court has 
developed a mixed form of review that permits selective deployment of strong-form 
review and direct remedies where the government has failed to adequately respond to 
an initial application of a weak remedy or where the government has demonstrated bad 
faith. This mixed form of review answers the objection that the Court’s initially 
deferential approach to enforcement threatens to render these rights hortatory. At the 
same time, by adopting a weak form of review as the apparent default approach and by 
limiting strong-form remedies to cases in which the government has failed to respond 
to an initial weak-form remedy, this mixed approach preserves many of the benefits of 
weak-form review. 

6WDWH�%XLOGLQJ��������
Paper Session 

(Chair/Discussant) Christian Marc Boulanger, (Discussant) David Kennedy, (Session 
Organizer) John Ohnesorge 

First panel in CRN 24: Rule of Law, State-building and Transition 

Topics: LAW AND DEVELOPMENT LAW IN TRANSITIONS TO DEMOCRACY 

3DUWLFLSDQWV�
1. &KHQJ�<L�+XDQJ (University of Chicago):  

7KH�&ULVLV�RI�5HFKWVVWDDW�LQ�7DLZDQ��*RYHUQDQFH��
'HPRFUDWLF�/HJLWLPDF\��DQG�&LWL]HQ�3DUWLFLSDWLRQ�
LQ�$GPLQLVWUDWLYH�3URFHGXUH�

Political scientists have praised the "rule of law" (especially the German model of 
Rechtsstaat) for safeguarding democratic consolidation. But in Taiwan, the rule of law 
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threatens to become merely a legal formalism trapping the nascent democracy in the 
internal tensions of democratization. Realizing the Rechtsstaat in Taiwan’s democratic 
regime has involved transplanting legal codes from Western countries without fitting 
them into Taiwan’s social context. Unfortunately, this process produces a dogmatic 
legal practice seperating from vernacular legal sensibilities. Moreover, owing to the 
antagonistic legislature and inert bureaucracy, the stringent "non-delegation" doctrine 
of the Rechtsstaat paradoxically frustrates any further endeavor to reform the political 
infrastructure in the aftermath of democratization. Thus the efficacy of Taiwan’s 
democratically constituted government is actually jeopardized by a formalistic 
application of the Rechtsstaat ideologies. By analyzing the adoption and implications 
of Taiwan’s German-style Administrative Procedure Law, I examine the role of "rule 
of law" in the dynamics of democratic consolidation and revisit the central tension 
between the rule of law and democracy. Rather than focusing on constitutional 
discourses, I look at the actual daily operation of administrative law, contrasting its 
Rechtsstaat, underpinnings with the executive branch’s recent attempts to gain 
legitimacy through experiments of direct democracy like citizen conferences and 
deliberative polls. By reflecting on the trial-and-error of Taiwan’s democracy, this 
paper might prompt people to think about the appropriation of popular sovereignty and 
the dilemmas of the rule of law in democratic transition. 

2. 0DUN�0DVVRXG (University of California, Berkeley):  

/DZ�LQ�D�)DLOHG�6WDWH��*UDVVURRWV�/HJDO�*URXSV�
DQG�'HYHORSPHQW�LQ�6XGDQ�

The rule of law is essential for maintaining a stable, democratic state. But how does a 
complex, pluralist and failed state institutionalize it, and what role do non-
governmental organizations play - that is, under what circumstances does their work to 
build law through civil society activism succeed in creating legal and social change in 
a failed state? This paper builds on a year of ethnographic and legal research in Sudan. 
It compares the circumstances under which legal development in a failed state occurs 
and does not occur, and also when and how it contributes to broader economic and 
social development. Primary data analyzes legal groups’ strategies to institutionalize 
the rule of law in three cases: human rights and legal aid groups, the environmental 
movement in Sudan, and business associations that seek to build the rule of law 
through the Sudanese judiciary and Constitutional Court. The paper uses Sudan as a 
primary source and existing scholarship on the rule of law in emerging and established 
democracies as secondary sources. It promotes exchange of ideas across disciplinary 
boundaries by employing an interdisciplinary approach linking law and development, 
and law and globalization in the global south, with social movements scholarship. 

3. 5LFKDUG�6DQQHUKROP (Örebro University):  

%H\RQG�&ULPLQDO�-XVWLFH��1HZ�$SSURDFKHV�WR�5XOH�
RI�/DZ�3URPRWLRQ�LQ�3RVW�&RQIOLFW�6RFLHWLHV�

The international community has taken the position that for post-conflict societies to 
recover they need a healthy dose of the rule of law. Behind this diagnosis is a 
conception of rule of law as the main instrument for law and order, increased human 



 2

rights protection, justice, and peace. The impact of rule of law programmes has not 
reached the high ambitions. While rule of law reformers blame the lack of funding, 
coordination, and political will, this article argues that the main problem lies in a 
misconception of rule of law as synonymous with criminal justice and human rights. 
The rule of law template currently promoted ignores other pressing post-conflict 
issues such as: corruption, discrimination by administrative agencies, and 
inconsistencies in the civil and administrative legal framework, which combined 
creates barriers for a return to stability and normality. Consequently this article argues 
for a substantial shift in policy towards the rule of law in order to make the approach 
more needs-based and systemic in scope. 

4. 3HU�%HUJOLQJ (Umea University):  

5XOH�RI�/DZ�LQ�'HYHORSPHQW�DQG�6WDWH�%XLOGLQJ��
&RQIOLFWLQJ�9LVLRQV�DQG�$SSURDFKHV�

Development agencies, international financial institutions, UN peace-building 
missions, and a range of other international actors promote "Rule of Law Reforms" as 
a means to advance a variety of development goals, ranging from poverty eradication 
to peace and security. The rule of law (including substantive elements of the concepts 
such as human rights) is also considered an end in itself. This paper shows that this 
variety in definitions and visions has mixed blessings: It makes it possible for national 
policy makers to choose between competing models, and thus to retain a degree of 
local "ownership", but also carries the risk that the rule of law concept becomes vague, 
overburdened, and perhaps abused. The variations in understanding and invocation of 
the concept also produce significant differences in regard to implementation strategies 
and tools. 

,QVWLWXWLRQDOL]LQJ�D�3RWHQWLDO�3DOHVWLQLDQ�6WDWH��������
Paper Session 

(Session Organizer) Maysa Zorob, (Chair) Kim Van der Borght 

Since the establishment of the Palestinian National Authority (PNA), a legislative process has 
developed which aims at harmonizing and unifying laws inherited from multiple colonial 
pasts and to formulate new ones. Legal reform has been raised by numerous civil society 
organization and intellectuals, and has been imposed as an external demand. However, there 
is a need to go beyond the rhetoric of the need for Palestinian reform and raise fundamental 
questions about the intended functions and unintended ramifications of legal reform in areas 
controlled by the PNA. The panel will provide a critical analysis of legal reform in Palestine 
in situation of political transition: what are the interactions between law and society in 
Palestine, always under colonial occupation? What is possibly the connection between 
constitution making and state-building and to which extent a constitution may contribute to 
those efforts? How can the current political system instituted in territories under PNA control 
shape the future Palestinian state? Is there any role to be played by an independent judiciary 
and judges? How can legal education and research contribute to efforts of institutionalizing a 
potential Palestinian state? 

Topics: COLONIALITY/POST-COLONIALITY 
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3DUWLFLSDQWV�
1. -RKQ�6WUDZVRQ (University of East London):  

6RFLR�/HJDO�6WXGLHV�LQ�7LPHV�RI�&RORQLDO�
2FFXSDWLRQ��/DZ�DQG�6RFLHW\�LQ�3DOHVWLQH�

Colonial occupations produce societies where legal institutions which have an 
ambivalent role due their tenuous jurisdiction. In the case of Palestine the last four 
decades of occupation have enmeshed Israeli legal institutions and norms with 
Palestinian ones compromising the legitimacy of the latter. Israeli legal institutions 
and doctrine undermine Palestinian’s efforts to establish the rule of law. Thus it is to 
the Israeli courts that challenges to the wall are necessary directed. Despite its 
established illegality under the international law, Israeli effective control leaves 
Palestinians little choice than to mount challenges to it within the more limited 
contexts and on grounds arguable within Israeli law. At the same time despite the 
creation of the Palestinian Authority and the withdrawal and redeployment of Israeli 
forces from some part of the West Bank - up until 2001 - the Israeli military maintains 
a system of military courts. Through this system about 10,000 indictments are brought 
each year and they have jurisdiction over "administrative detention." In 2005-6 some 
2700 Palestinians were detained without trial under this procedure. This indicates the 
porous character of Palestinian jurisdiction which saps its legitimacy. The argument in 
this paper is that thee studies emphasis the technical aspects of law and legal method. 
It encourages a positivist mode of thinking in which the isolation of law from actual 
(occupied colonial) society is encouraged. Law and Society in a Palestinian context 
can only begin from the engagement with law in the social environment of occupation. 
The paper will engage with the work of Said (1978, 1993), Mitchell (1988. 2002), 
Cohn (1998) Benton (2002), Massad (2006). 

2. $VHP�.KDOLO (Birzeit University):  

&RQVWLWXWLRQ�0DNLQJ�DQG�6WDWH�%XLOGLQJ��7KH�&DVH�
RI�3DOHVWLQH�

Drafting a Basic Law was initially related to the ’Palestinian state’ declared in Algiers 
in 1988. Nevertheless, the first drafts had followed Oslo Agreements and the Basic 
Law was limited, theoretically, by them. However, the Basic Law is not a constitution 
for a sovereign state; it is transitional and will be replaced by the constitution, once 
(and if) the state is established; nevertheless, preparing a constitution is considered as 
a step towards statehood (according to the Road Map): three drafts of Palestinian 
Constitution were prepared and presented for public debate (2001 and 2003). 
Following the second legislative elections of January 2006, the reference to the 
’constitution’ (or the Basic Law, tout court) to resolve possible powers’ conflicts 
become much more often; but there is no agreement to which binding provisions the 
reference is done. However, one thing is becoming gradually clear: there is an urgent 
need to resolve internal conflict by dialogue or through permanent functioning 
institutions (state-like), in order to avoid clashes between individuals and groups that 
may have different ideologies, priorities and interests. Besides, there is an urgent need 
to find a way out of the political impasse that resulted from the different agendas of 
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the international community and the Palestinian people. In fact, the Palestinian 
democratic choice of Hamas as the head of the Palestinian Authority’s institutions had 
proven the fragility of the equilibrium between international and internal legitimacy of 
political leaders. Here also, there is an urgent need to find a way out, in order to ensure 
a minimum of legality of the new holder of powers that is not based exclusively on 
majority choice but on the same way they govern, through the respect of individuals 
and minorities rights and by encouraging a pacific coexistence between nations and 
states. In modern times, the ’constitution’ is considered as the most appropriate legal 
instrument to ’eternalize’ a political compromise between entities composing the state. 
It is the guarantee of the respect of that ’pact’ or ’social contract’ to which individuals 
and groups adhere, in order to stop reclaiming rights through violence but rather to 
obtain them through law. Modern constitution is often conceived as the last act of a 
revolution. Besides, modern constitutionalism had proven that the "super law" is no 
more a purely ’domestic issue’ although it is rightly considered as the first act (in terms 
of importance) of national or popular sovereignty. Modern Constitutions have the 
tendency to convert from a highly desired expression of self-determination to a highly 
rejected self (or rather, a pseudo-self)-limitation. Modern constitutions become the 
domestic legal instrument to ’impose’ international conditions and limits. In this sense, 
the constitution becomes an instrument to impose on new-born entities wishing to 
make part of the ’club of states’, a minimum of rules considered as the basis of the 
international community: the pacific coexistence between territorially defined states. 

3. 5HHP�$O�%RWPHK (Birzeit University):  

7KH�5ROH�RI�WKH�3DOHVWLQLDQ�-XGLFLDU\�
Law and Judiciary were central institutions used by occupation and colonial powers in 
the colonies and occupied territories. They both were shaped and designed or 
constrained to serve the colonial and occupation powers. In the Palestinian Case the 
legal and judicial institutions have a legacy of layers, of colonial and foreign rules, of 
structures and shaping. With the Oslo Accords a process of partial state building was 
initiated with international support (and design). New institutional arrangements were 
brought under which a Palestinian Authority with a legislative council and executive 
authority was established with certain jurisdictions. The Judiciary also was brought 
under the jurisdiction of the Palestinian Authority. The Palestinian authority embarked 
on a reform process that included the judicial structures to adapt them to the national 
conditions. Nevertheless, this reform process was influenced by the fact that it 
involved an international engagement. Although the judiciary was subject to reform it 
is as well one of the main institutions that had been and still is dealing with the 
outcomes of this reform. The object of this Study is the Palestinian Judiciary and its 
role in the state building and decolonization. Most studies of the Palestinian Judiciary 
focus on the importance of the Reform of the Judiciary as part of state building. In this 
study we are interested in whether the judiciary plays a role in identifying and shaping 
the main aspects of state building (including decolonization). More specifically, we 
intend to examine whether one of the important state institutions, the judiciary, assists 
in the production of national conditions. Does it contribute to the identification of the 
Palestinian interests and priorities? Is there a model that serves as a prototype for the 
vision of the judiciary? Is the judiciary capable of playing a leading role in the process 
of state building as one of the three powers that constitute the political system? How 
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does the colonial deformation of the Palestinian political system affect the ability of 
the judiciary to play such a role? 

4. 0DKPRXG�)D\\DG (Birzeit University):  

7KH�5ROH�RI�WKH�&XUUHQW�*RYHUQPHQW�6\VWHP�LQ�
6WDWH�%XLOGLQJ�LQ�3DOHVWLQH�

This paper aims to browse the status of the executive authority in Palestine, to 
examine if the organization of this authority contributes in building the state, which 
Palestinian people look for. It cannot be denied that the issue of the amended Basic 
law in 2003 represents an essential curve in the internal organization not only in the 
executive authority, but also in the relation between the three state authorities in 
Palestine. This amendment included the establishment of the office of Prime minister 
who has been assigned with various executive powers. Prior to this reform, all 
executive authority was assigned to the President. This fact has created a status of 
conflict in authorities between them, which had lead to the resignation of the first 
prime minister four months after charging him and has led to the current non-stable 
security and political situation in Palestine. In this area, many claim that, this conflict 
of authorities was raised, because the amendment of the basic law does not come from 
the internal needs of the Palestine Society; it comes as a result of an external pressure 
practiced on the Palestinian authority to limit the authority of the departed President 
(Yasser Arafat). A few years after the establishment of the Palestinian authority, the 
majority of the Palestinian people asked to reorganize the relation between the three 
authorities. These claims did not find external support, and the control of the only 
Party (Fath) did not help in creation these claims. Now in Palestine, there is a status of 
conflict and legal confusions in the organization in the Executive Authority. For 
example, the heads of the security forces follow the authority of the President, while a 
big part of these forces follow the Ministry of internal! In this paper, I tend to 
highlight the circumstances, which accompany the amendment of the basic law, to 
illustrate how this amendment comes in separation with the Society needs. Moreover, 
I tend to check the effect of this amendment on the rule of law in Palestine, to see 
finally if the current government system contributes in building the state we are 
looking for. 

5. .LP�9DQ�GHU�%RUJKW (University of Hull):  

7KH�5ROH�RI�/HJDO�(GXFDWLRQ�DQG�5HVHDUFK�LQ�
&RQVWUXFWLQJ�D�3DOHVWLQLDQ�/HJDO�,GHQWLW\�

The paper reviews the role of Palestinian law faculties in the legal reform process, 
state-building and the constructing of a legal identity. In particular, it investigates how 
the legal reform process informs legal education/research and how legal 
education/research promotes legal reform, rule of law, state-building and the 
construction of a legal identity. This includes the role of legal reform in basic and 
continuing legal education as well as the role of law faculty members in the legal 
reform process. Particular attention is given to the interactions between legal academia 
and the legislator/judiciary as well as with the wider legal community. 
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&DVHV�RQ�/DZ��*RYHUQDQFH��DQG�'HYHORSPHQW�,,��������
Paper Session 

(Session Organizer) Tom Ginsburg, (Chair/Discussant) Linn A. Hammergren 

This is the second in a series of linked panels discussing law and development issues in 
comparative perspective. 

Topics: LAW AND DEVELOPMENT 

3DUWLFLSDQWV�
1. 1DGLD�6RQQHYHOG (Leiden University) <nadia.sonneveld@gmail.com>:  

6L[�<HDUV�RI�.KXO��7KH�/RFDO�,PSDFW�RI�(J\SW
V�
1HZ�'LYRUFH�/DZ�LQ�&DLUR�

Through legislation of family laws states have the potential to empower women and 
change their position in society and in the family. In the year 2000, for example, 
Egyptian women were granted the right to unilateral divorce through a new procedure 
called "khul’. However, since the khul’ article met with a lot of resistance and 
provoked heated public debate, we can ask ourselves if and to what extent it actually 
served to improve the position of women. I will explore the answer to this question by 
focussing on the relationship between khul’ and the concept of ta’a (obedience). Two 
popular scenarios are elaborated upon. First, we see cases in which men whose wives 
want to divorce them through khul’, hurry to file for a ta’a ordinance, and, second, 
cases in which the husband first files a ta’a ordinance after which the wife hurries to 
file for a divorce by way of khul’. By elaborating on these two scenarios, I will show 
how both men and women use the law as a tool to obtain certain goals and how both 
parties’ strategies are reflective of profound changes occurring in Egyptian family life. 
One interesting outcome is that khul’ women who remarry often become second wives 
and in the process are able to create much desired space for themselves. By returning 
to the ta’a (obedience) of an already married man they are able to move around more 
freely then when they would remain unmarried or marry a widower with children. 

2. %HQMDPLQ�9DQ�5RRLM (Leiden University) <b.vanrooij@law.leidenuniv.nl>:  

7KH�0DQ\�0HDQLQJV�RI�/DZ�DQG�'HYHORSPHQW�
Since the mid-1990s, influenced by institutional economics, human rights, good 
governance, the Millennium Development Goals, and rights based approaches to 
development, scholars and policy makers have once again engaged in the so-called 
field of "Law and Development". In this recent work, the central definition of the field 
of Law and Development has remained obscure, hiding different approaches based on 
different research questions. In order to provide more conceptual clarity for this now 
burgeoning field, this paper will address the question what is Law and Development. 
It will outline different but overlapping objects of study as well as distinct approaches 
each with their own research questions. First, a division is made between studies that 
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deal mainly with foreign interventions and those that do not. Against this background 
we will discuss different levels of analysis ranging from the international, the 
transnational, the national, the regional to the local. Secondly, we distinguish the study 
of law FOR development from studies that mainly address legal systems IN the 
developing world. Furthermore, the paper will distinguish narrow definitions of 
development - mainly economic growth - from broader ones and assess the 
implications for the field. The paper concludes with an analysis of how the blurred 
demarcations in the different types of Law and Development approaches have 
challenged theory formation and accumulation of knowledge, and suggests some ways 
out. 

3. -DQLQH�8ELQN (Leiden University) <j.ubink@law.leidenuniv.nl>:  

�&XVWRPDU\�ODZ�DQG�GHYHORSPHQW��,QVLJKWV�IURP�
ODQG�PDQDJHPHQW�LQ�*KDQD���

Over the past years, governments, development agencies and international 
organizations have increasingly paid attention to customary law as a means of 
regulating local resources, resolving disputes, and enhancing development. At the 
same time customary management is under pressure as a result of commodification of 
natural resources and evidence of increasingly restricted and insecure access for the 
poor and appropriation by traditional elites. The changing values in for instance land 
result in attempts to redefine land tenure and ownership. Various actors not only 
contest their rights in land, but also dispute the customary norms applicable in the new 
economic situation. This contribution will discuss various questions. First, how can 
such struggles be solved? How do unwritten norms evolve, in a ’system’ without clear 
lawmaking institution or secondary rules (Hart)? What role does power play in this 
process? And second, how should the government, that has recognized customary law 
as a source of law, deal with the various claims and contestations of customary norms 
and practices? How can it distill from the complex reality the customary norms to 
apply in court, or to build on with new policy or legislation? We will study these 
questions with reference to peri-urban Kumasi, Ghana, which area witnesses severe 
struggles between farmers and families on the one hand and chiefs on the other over 
the right to sell community land for residential purposes. 

4. %HQMDPLQ�9DQ�5RRLM (Leiden University) <b.vanrooij@law.leidenuniv.nl>:  

&HQWUDO�YV��/RFDO��(QYLURQPHQWDO�/DZ�
(QIRUFHPHQW�&DPSDLJQV�DQG�&RPSOLDQFH�LQ�6RXWK�
:HVW�&KLQD�

Since the mid-1990s China has made an effort to enhance the protection of its natural 
resources. In order to curb pollution and protect arable land national legislation was 
strengthened and a series of top-down law enforcement campaigns was organized. 
This paper analyses the effects the law enforcement campaigns have had on 
compliance behavior at Lake Dianchi in the South-West of China. It argues that 
structural enforcement problems-including a conflict between the goals of national 
legislation and dominant local interests, a local dependence on violating sources of 
income, a lack of local enforcement resources, weak organizational procedures in the 
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enforcement bureaus and risk aversion of local enforcement agents-could not be 
solved in the campaigns. Because of this, campaigns only created a short-term effect 
that could not be sustained over time. The paper concludes with thoughts on whether 
recentralization efforts as have recently been initiated in China could provide a more 
structural solution to weak enforcement. 

5. %LYLWUL�6XVDQWL (Indonesian Centre for Law and Policy Studies) <bibip@pshk.org>:  

5HDGLQJ�WKH�3URJUHVV�RI�5HIRUP�LQ�,QGRQHVLD��7KH�
3ROLWLFV�RI�/DZ�0DNLQJ�LQ�,QGRQHVLD�DIWHU�1HZ�
2UGHU�5HJLPH�

Indonesia’a new state institutional arrangement following the fall of Suharto’s 
authoritarian regime has created a new site of political struggle. The shift of law-
making power from the executive to the legislative changed the law making process 
from a closed and centered approach to a more open and participatory one. This 
situation has created a locus for Non-Governmental Organizations (NGOs) to push 
their reform agendas, but at the same time it has also helped in creating opportunities 
for the politicians to make their interests felt, from reproducing the authoritarian and 
developmentalist characters of the old regime to applying faith-based legislations that 
are contrary to the plural society of Indonesia. Following the change of the politics, 
foreign donors also shifted their strategies in legal assistance. They began to include 
assistances on issues that used to be sensitive during the authoritarian regime, such as 
human rights and anti-corruption. This paper portrays the politics of law making in 
Indonesia after Suharto. The open space has been created to push the reform process, 
but the open space has also been used by various groups to shape the country through 
legislations. The pro-reformist dominated the law-making process in 1998-2004, but 
2004-2006 can be seen as a turning point where the transition started to have a shift in 
the direction. 

&RSLQJ�ZLWK�0XOWLSOH�/HYHOV�RI�*RYHUQDQFH�LQ�/DZ�DQG�'HYHORSPHQW��
)URP�5HJLRQDOLVP�WR�)HGHUDOLVP�WR�'HFHQWUDOLVDWLRQ�WR�&LWLHV��������
Paper Session 

(Chair) Cynthia Alkon, (Session Organizer) Bronwen Morgan, (Discussant) Debora Halbert 

The papers in this session explore the impact of regional dynamics on the trajectory of law 
and development from the following perspectives: the EU’s European Neighbourhood Policy 
as a regional strategy; the role of cross-border leasing contracts in facilitating economic 
development as between EU member states and ’third countries’ such as Ukraine; the role of 
US states’ approach to economic regulation in the economic development of the federal USA; 
the impact of devolution and decentralisation in Pakistan, and the tensions arising around 
crucial issues of urban governance such as housing at the level of cities in Malaysia. 

Topics: ALTERNATIVE GOVERNANCE AND THE LAW LAW AND DEVELOPMENT 
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3DUWLFLSDQWV�
1. $]OLQRU�6XILDQ (International Islamic University) <sazlinor@iiu.edu.my, 

azlinor_s@yahoo.com>:  

4XDOLW\�+RXVLQJ�IRU�$OO��$Q�2YHUYLHZ�RQ�
5HJXODWRU\�DQG�$GPLQLVWUDWLYH�)UDPHZRUN�LQ�
0DOD\VLD�

The housing industry in Malaysia is regarded as one of the major industries 
contributing to the economic and social development of the country. The housing 
industry in Malaysia is regulated by stringent rules and regulations in the form of; the 
Housing Development (Control and Licensing) Act, 1966 ("HDA"), the Street, 
Drainage and Building Act 1976 ("SDBA") and the Town and Country Planning Act 
1974. On the other hand as far as construction of houses under the category of low-
cost is concerned, it is subjected to the standard guidelines i.e Construction Industry 
Standard ("CIS 1") and Construction Industry Standard 2 ("CIS 2"). The imposition of 
regulations, guidelines and standards is to ensure that all categories of houses, 
inclusive of houses for the lower income group will be constructed according to the 
acceptable standard. However despite the enforcement of these regulatory measures 
yet, there are many problems faced by house buyers in Malaysia. One of the most 
common problems is sub-standard construction of houses. There is a standard form of 
contract of sale and purchase agreement ("SPA") stipulated under the Housing 
Development (Control and Licensing) Regulations 1989 ("HD Regulations 1989"), yet 
as far as the problem of sub-standard construction of houses is concerned, Malaysian 
house buyers are not well protected. There are a few authorities in Malaysia such as 
the local authorities, the Ministry of Housing and Local Government ("MHLG") and 
the Construction Industry Development Board ("CIDB") which are expected to carry 
out the task of ensuring that houses constructed by developers are free from defects. In 
general there is no benchmark in Malaysia to measure the standard of quality of 
houses constructed by developers. It is the aim of this paper to look into some legal 
provisions (and its loopholes) related to duties of the three most important institutions 
related to the building of quality houses namely the local authorities, the MHLG and 
the CIDB in ensuring that houses constructed by developers will meet the quality that 
house buyers expect. It is hoped that all quarters involved in the Malaysian 
construction industry be they professionals or semi professional as well as policy 
makers will take into account the practices in other jurisdictions as references for the 
construction of quality houses. Keywords: building laws, sub-standard construction of 
houses, local authority, housing 

2. .KXUUDP�,TEDO (University of Agriculture) <kisociologist@yahoo.com>:  

'HYROXWLRQ�RI�3RZHU��5XUDO�/LYHOLKRRGV��DQG�WKH�
6WDWH��$�&DVH�6WXG\�IURP�3DNLVWDQ�

The decentralization of power from central to local level is part of a global trend to 
reduce the role of central government in order to increase the efficiency of services, as 
well as to promote pluralism, public participation, democracy and empowerment. In 
Pakistan the system of local governments was implemented in August 2001, which 
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replaced the century old colonial system of bureaucratic governance. In the previous 
system of governance at the local level, the state governs the districts directly through 
the bureaucracy, and the local government for towns and cities exist separately from 
those of the rural areas. The bureaucratic set-ups were the designated ’controlling 
authorities’ of the local governments, and tend to undermine and over-ride them, 
which breeds a colonial relationship of ’ruler’ and ’subject’. The separate local 
government structures caused rural-urban antagonism, while the administration’s role 
as ’controlling authorities’ accentuates the rural-urban divide. The new system is 
designed to ensure that the genuine interests of the people are served and their rights 
safeguarded. Policies, institutions and processes form the context within which 
individuals and households construct and adapt livelihood strategies. On the other 
hand these institutionally shaped livelihood strategies may have an impact on the 
sustainable development. The present paper analyzes the impact of devolution plan 
upon livelihood strategies (by using sustainable livelihoods framework) of people 
living marginal rural areas of Pakistan. The level of trust and interaction of the 
respondents with the state has also been discussed as the stakeholders attempt to adopt 
new roles in the context of institutional changes. 

3. )UDQN�$OWHP|OOHU (Freie Universität Berlin) <altemoeller@aol.com>:  

,QWHUQDWLRQDO�7UDGH��&KDOOHQJHV�IRU�5HJLRQDO�DQG�
*OREDO�*RYHUQDQFH�

Abtract by Dr. jur. Frank Altemöller to be presented on the International Conference 
on Law and Society in the 21st Century, Berlin 25-28 July 2007 "International Trade: 
Challenges for Regional and Global Governance: A comparison between Regional 
Integration Models in Eastern Europe and Africa - and the role of the WTO" In the 
past years regional integration has gained increasing importance, especially after the 
unsuccessful Doha Multilateral Trade Negotiations. Countries with very different 
political, economic and social conditions are partners in Regional Trade Agreements. 
These differ-ences include unequal political structures and asymmetrical economic 
power, divergent so-cial and labour standards as well as different environmental 
concerns and investment condi-tions. Before this background the contribution 
considers these issues from a legal perspective: At first different approaches to 
regional integration are presented, which could be called "Re-gional Integration 
Models". Examples like the integration of Eastern European countries into the 
European Union and the efforts within the ?South African Development Community" 
to establish a corresponding customs union are used to analyse this topic. Then this 
contribution provides an overview of the initiatives the European Union has planned 
concerning the involvement of those Eastern European countries, which are not con-
sidered to be candidates for entering the European Union (e.g. Georgia at the 
borderline be-tween Europe and Asia). In this case the "European Neighbourhood 
Policy" provides Part-nership and Cooperation Agreements that create basic 
conditions for the integration of coun-tries into western liberalization concepts (e.g. 
support for the set up of a modern customs regime). The contribution argues that 
Regional Integration Models combine some characteristic fea-tures in common - while 
at the same time they show quite different approaches to integra-tion. Regional 
Integration means to a high extent dealing with inequalities. Different instru-ments to 
face the challenges of inequalities are shown in a comparison. It is shown that re-
gional integration enhances most important dynamics in cases where major players as 
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well as weaker countries are involved - and interregional competition is opened up: 
The conse-quences for regional and global governance will be emphasized and 
discussed. In an overarching perspective regional integration raises the politically 
important question whether Regional Trade Agreements are compatible with the 
Multilateral Trade System of the World Trade Organization. The contribution 
describes in how far the multilateral trade system opens up possibilities and at the 
same time puts limits to regional integration proc-esses. 

4. <XUL\�'LGHY\FK (Kyiv National State U, Ukraine/ U of Regensburg, Germany) 
<djlawyer@univ.kiev.ua>:  

/HDVLQJ�DQG�/HDVLQJ�)XQGV�LQ�*HUPDQ�DQG�
8NUDLQLDQ�,QVROYHQF\�/DZ��$�&RPSDUDWLYH�
$QDO\VLV��

Globalization of economic markets and broadening business relations demand more 
stability for foreign investors. Nowadays more and more "foreign"investors use the 
cross boarder-leasing as a form for making business in the EU and to the third 
countries. Nevertheless the quantity of cross-boarder leasing contracts within and to 
the third countries is not much lower as within the EU. After the reform of insolvency 
law in Ukraine 1999 (the first Insolvency Act was adopted 1992). The legal regulation 
of secured and not secured creditors had been extended. But still there is a lack of 
regulations as e.g. to regulations of existing contracts in the insolvency procedure. The 
German law regulations details in the Insolvency Act 1999 more precisely how the 
creditors can enforce or not enforce their rights against the insolvent company. 
Comparative analyse of advantages and desadvantages of treatment/regulation of 
status of creditors from the contracts of movable leasing will be put in my 
presentation. 

1DWLRQ�%XLOGLQJ�DQG�3ROLFLQJ�5HIRUP��������
Paper Session 

(Session Organizer) Andrew J. Goldsmith 

This session will examine the position and significance of policing institutions in nation-
building exercises in post-conflict and transition countries. It will look through a series of 
country-specific case studies at how countries providing assistance through nation-building 
undertake policing reform and how such initiatives are received in the host countries. Among 
the issues to be examined will be: the importance of policing reform within broader nation-
building objectives, the extent of local negotiation and ’buy-in’ in such undertakings, the 
relationship between policing reform to wider contextual features including political and 
economic development; the relationship between state policing and other security providers; 
the relationship between policing and other institutions of the justice system; police/military 
relations and police/civil relations; problems of accountability and governance; the 
signficance of local norms and sources of order; and the impact of externally driven agendas 
of transnational crime and the War on Terror on police reform in countries undergoing nation-
building. Among the countries to be considered are South Africa, Timor Leste and the 
Solomon Islands. 
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Topics: POLICING, SECURITY & GOVERNANCE LAW AND DEVELOPMENT 

3DUWLFLSDQWV�
1. 0RQLTXH�-��0DUNV (University of KwaZulu Natal) <marks@ukzn.ac.za>:  

7KH�ULJKW�WR�VDIHW\�DQG�WKH�TXHVWLRQ�RI�SROLFH�
UHIRUP�LQ�SRVW�DSDUWKHLG�6RXWK�$IULFD�

This paper argues that while there are clearly deficits in the state’s ability to provide 
security in newly democratizing countries such as South Africa, the state is best placed 
to manage and deliver security in an equitable manner and in accordance with 
universal normative standards. This is not to deny that community groupings have 
played important roles in governing the security of, mostly disadvantaged, local 
communities during apartheid. There are also signs that growing feelings of insecurity 
have led to community groupings becoming increasingly active in more privileged 
communities. These groupings have huge democratic potential but their resort to 
excessively repressive responses to problems of crime is cause for concern. Crime and 
crime responses have led to a spiraling downward of the right to security and liberty in 
South Africa. What is required is policing anchored by a reformed public police 
organisation that have a rights based sensibility. The paper presents possible routes for 
reform previously repressive police organisations and lays particular emphasis on the 
role of rank-and-file police in police reform projects 

2. 6LQFODLU�-��'LQQHQ (Australian National University) <sinclair.dinnen@anu.edu.au>:  

1DWLRQ�%XLOGLQJ�LQ�6RORPRQ�,VODQGV��7KH�5ROH�RI�
WKH�3ROLFH�DQG�/DZ�DQG�-XVWLFH�6HFWRU�

The Australian-led Regional Assistance Mission to Solomon Islands (RAMSI) was 
deployed in mid-2003 to restore law and order to the troubled Pacific Island nation 
and assist in the long-term tasks of economic recovery and governance reform. 
RAMSI is a police-led mission which at its core aims to rebuild the Solomon Islands 
state which was brought close to collapse by a serious internal conflict and years of 
government misrule. Considerable progress was achieved during the first two years 
but serious public disturbances in April 2006 followed by a rapid deterioration in the 
bilateral relationship between Australia and Solomon Islands constitutes a major 
setback and has placed the future of the mission in jeopardy. This paper will examine 
the origins, character and progress of RAMSI to date - particularly its policing and law 
and justice components - with a view to identifying its successes and failings and, 
more generally, the inherent limitations of external policing and state-building 
interventions in post-conflict settings. 

3. $QGUHZ�-��*ROGVPLWK (Flinders University) <andrew.goldsmith@flinders.edu.au>:  
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:KLWKHU�WKH�8QLWHG�1DWLRQV�LQ�1DWLRQ�%XLOGLQJ"�
7KH�&DVH�RI�3ROLFLQJ�5HIRUP�LQ�7LPRU�/HVWH�

This paper draws on recent reports and fieldwork on Timor Leste following the events 
of April/May 2006. It examines the role of the UN in its new mission (UNMIT) 
against the history of UN involvement in Timor Leste. It then considers the prospects 
for successful nation-building, with a focus on security sector reform in the area of 
policing. The limits of a purely technical approach to capacity-building are considered 
in a country deeply divided politically and underdeveloped by global standards. 

+XPDQ�5LJKWV��*OREDO�/HJDO�3OXUDOLVP�5HYLVLWHG��������
Paper Session 

(Session Organizer) Sally Merry, (Discussant) Pratiksha Baxi, (Discussant) Julia M. Eckert, 
(Co-Chair) Balakrishnan Rajagopal 

As law and society scholars seek to understand international law as a sociocultural as well as 
a legal field, the concept of global legal pluralism offers a useful framework. It provides a 
way to theorize the fluidity and fragmentation of international law as well as its spaces of 
openness and opportunity. It is a way to understand its regulatory role in conjunction with 
regional, national, and local systems and the structures of local, national and global power 
which shape its practices. The concept of global legal pluralism highlights both the global 
nature of the new legal terrain, as well as the relative normativities of various orders, from the 
strictly ’legal’ to those outside legal orders but based on cultural practices. Panelists will 
explore various ways of thinking about international law from a legal pluralist perspective. 

Topics: HUMAN RIGHTS GLOBALIZATION 

3DUWLFLSDQWV�
1. 5DFKHO�6WHUQ (University of California, Berkeley) <rstern@berkeley.edu>:  

*OREDO�/DEHOV��/RFDO�0HDQLQJ��(QYLURQPHQWDO�
�&DXVH�/DZ\HUV��LQ�&KLQD�

In China, environmental lawsuits enjoy special tolerance because of the sheer severity 
of environmental degradation. In a best case scenario, lawsuits help stop pollution and 
rein in local evasion of central directives. Yet litigation inevitably involves 
confronting powerful polluters and their local government supporters. Courts often 
refuse cases and, even when plaintiffs win, defendants frequently refuse to pay up. 
Given these obstacles, why do lawyers take environmental cases? Are there Chinese 
"cause lawyers" motivated by a cause rather than cash? This paper maps the emerging 
landscape of civil environmental litigation in China, looking carefully at the influence 
of international networks. A growing minority of self-termed "public interest" 
lawyers-often graduates of U.S. State Department study tours or veterans of Ford 
Foundation-funded workshops-look to U.S landmark cases for inspiration. Their goal 
is "impact litigation," an interesting, ambiguous term in a civil law system. In a 
competitive market, other lawyers take pollution cases to generate publicity and attract 
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clients. Over the course of a case, these lawyers sometimes become crusaders, 
committed to environmental pro bono work. Unlike their U.S. counterparts, Chinese 
environmental lawyers are constantly gauging the state’s "zone of tolerance," re-
calibrating their strategies and rhetoric accordingly. Freedom to operate depends on 
convincing others that environmental litigation is not a scary manifestation of human 
rights, but a way to ameliorate wealth inequality and corruption, bringing China closer 
to its socialist ideal. 

2. 0LLD�+DOPH (University of Helsinki) <miia.halme@helsinki.fi>:  

+XPDQ�5LJKWV�LQ�6FD1HW��7RZDUGV�WKH�%ODFN�
/HWWHU�RI�/DZ�

My paper is based on fieldwork of the Scandinavian Network of Human Rights 
Experts (ScaNet) and it explores the relationship of human rights and law as it is 
observed in the network’s educational activities. ScaNet is constituted primarily of 
Northern human rights lawyers and activists working in universities, human rights 
institutions and different UN bodies. Their distinct aim is to ’elevate’ human rights 
from the non-legal to the legal realm, thus transforming the system of international 
human rights law into an analogy of domestic legal systems. Instrumental in this aim 
are techniques through which for example the legality of documents are emphasized. 
As a consequence, in ScaNet lawyers monopolize human rights expertise, subjecting 
other forms of knowledge to legal insights. This has particular consequences on 
human rights knowledge, of which one is an inverse relationship of theory and 
empiria. This approach challenges the notion of pluralism in the human rights 
phenomenon. As the majority of ScaNet experts are Northern lawyers, a distinct 
notion of law is dispersed to its students. Simultaneously the possibility of pluralistic 
normative orders becomes challenged. My paper discusses some problems and 
challenges that derive from these premises. 

3. &KDQWDO�7KRPDV (University of Minnesota) <thomas@umn.edu>:  

,OOHJDO�0DUNHWV�DQG�,QWHUQDWLRQDO�(FRQRPLF�
�'LV�2UGHU�

In the debate over how to control international "black markets," and the related 
national security threast, insufficient analysis has been given over to determining the 
nexus between these phenomena, on the one hand, and laws and policies deliberately 
implemented by the international community, on the other to liberalize legal markets. 
Such an analysis, however, should play a role in forming sustainable solutions to the 
current crises. This presentation will identify some of the key dynamics intersecting 
legal and illegal trade, and assert that the emerging international law of 
"prohibitionism" must be observed as a crucial component of the contemporary global 
order. 

4. 6DOO\�0HUU\ (New York University) <sally.merry@nyu.edu>:  
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*OREDO�/HJDO�3OXUDOLVP�
In this paper, we survey concepts of global legal pluralism and their relationship to 
theories of social movements. While not precisely defined, concepts of global legal 
pluralism have emerged from three different directions: Niklas Luhman’s autopoietic 
systems theory, the debate about pluralism and fragmentation in international law 
which is itself drawn from different traditions of sociological analyses, and socio-legal 
theories of legal pluralism, originally built on studies of the operation of 
indigenous/traditional systems of law, now contending with the operation of global 
norms like human rights, on the ground. We examine their relevance to the 
understanding of the role of law in the contentious collective actions of social 
movements, in the light of leading theories of social movements. We also examine the 
relevance of theories of legal pluralism and the intersections among legal orders for 
the analysis of the nature of international law and its engagement with social 
movements. We suggest that none of the pluralism theories, by themselves and as 
developed so far, provide a sufficiently descriptive account of the role of law in social 
movements, while none of the leading social movement theories reflect a real 
understanding of the normative role of law in the life of social movements. In 
particular, we focus on the operation of international human rights norms and their 
relationship to social movements as an example of the challenges of a global legal 
pluralist theory to explain the relationship between law and social movements. 

5. 5REHUW�:DL (York University) <RWai@osgoode.yorku.ca>:  

7UDQVQDWLRQDO�3ULYDWH�/DZ�DQG�
&RQWHVWDWLRQ�&RPLW\�DPRQJ�3OXUDO�1RUPDWLYH�
2UGHUV�

The paper will examine the role of private law in a contemporary world order 
involving complex interaction among plural legal and social regimes, in particular in 
the area of economic regulation. The paper argues that the mechanisms of private law 
- including national private laws and private international law - offer an important 
mechanism as well as a useful interpretive lens through which to view the relationship 
of public and private ordering in the contemporary world order. The focus will be on 
the way in which private law acts as a venue for contestation and comity across 
different social orders, including at a material level through the constitution and 
conflict among networks of actors and at the ideational level through the contestation 
among policy discourses of politics, economics, ethics and society. 

&KDOOHQJHV�RI�/HJDO�5HIRUP�LQ�WKH�)RUPHU�6RYLHW�8QLRQ��������
Paper Session 

(Session Organizer) Kathryn Hendley, (Discussant) Stewart Macaulay 

The panel focuses on the reforms needed in both formal and informal legal institutions as part 
of the transition away from state socialism in Russia and Kyrgystan. The papers are grounded 
in field work. They examine various aspects of the business disputing process, ranging from 
how farmers interact with one another to courts designed specifically for economic disputes. 
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Topics: LAW AND DEVELOPMENT DISPUTES AND NEGOTIATION 

3DUWLFLSDQWV�
1. .DWKU\Q�+HQGOH\ (University of Wisconsin, Madison) <khendley@wisc.edu>:  

$UH�5XVVLDQ�-XGJHV�6WLOO�6RYLHW"�$Q�$QDO\VLV�RI�WKH�
(IIRUW�WR�,QWURGXFH�$GYHUVDULDOLVP�WR�WKH�5XVVLDQ�
$UELWUD]K�&RXUWV�

During the Soviet period, judges were expected to fulfill an educational function. They 
routinely assisted parties who were unprepared as well as lecturing them about how to 
become better Soviet citizens. As part of the transition, this educational function has 
officially disappeared from the system. The procedural codes adopted over the past 
decade have also moved away from the traditional activist role of judges in civil law 
systems. They have embraced adversarialism and have placed the burden of proof on 
the parties. Field research over the past few years in the economic (arbitrazh) courts in 
Russia shows that judges have been slow to embrace this shift away from Soviet-style 
behaviors. The paper analyzes the reasons why, drawing general conclusions about the 
meaning of this experience for law and development. 

2. 0HHUJXO�%REXNHHYD (Kalys Consult) <meergul@mail.ru>:  

$OWHUQDWLYH�'LVSXWH�5HVROXWLRQ��$�7KLQ�3HDFH�LV�
%HWWHU�WKDQ�D�*RRG�4XDUUHO�

This is a study on Kyrgyzstan’s experience with alternative dispute resolution (ADR) 
procedures. Three types of alternative dispute resolution: 1) mediation, 2) 
reconciliation, and 3) the treteiskii sud or third party arbitration are reviewed. The 
author argues that ADR offers: 1) broader possibilities for achieving a mutually 
acceptable result, 2) confidentiality, 3) the chance to preserve the business 
relationship, and 4) a way to minimize expense. The results of a survey, which was 
administered to university students in Bishkek, Kyrgyzstan and that evaluates their 
awareness of and interest in alternative dispute resolution procedures are presented. 

3. .HOOH\�&RUPLHU (University of Wisconsin, Madison) <kecormier@wisc.edu>:  

&UHDWLQJ�D�&XOWXUH�RI�&RPPHUFLDO�&RQWUDFWLQJ��
'HYHORSPHQW�$VVLVWDQFH�LQ�.\UJ\]�$JULFXOWXUH�

I analyze the distinct approaches taken by three bi-lateral international development 
organizations in fostering the culture of commercial contracting in the Kyrgyzstan 
fruit and vegetable sectors. A market economy presumes that economic actors will 
follow generally accepted patterns of behavior in the process of contract negotiation. 
Key here are presumptions that contracting parties will bargain in good faith and that 
there will be a "meeting of the minds." In 2003, the German development-assistance 
organization, GTZ, implemented a project in southern Kyrgyzstan to create a 
"commercial culture" among buyers and sellers in the emerging market economy. The 
primary objective of this project was to establish (long-term) contractual relationships 
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among farmers and food processors. A secondary objective was to address rural 
poverty. The efforts of GTZ ultimately failed; neither farmers nor processors upheld 
their contractual obligations. Next a USAID contractor (Pragma) decided to pick up 
the pieces by initiating a project in 2004 that focused on the processor side of the 
contractual relationship. In 2005, the Swiss organization Helvetas balanced out the 
effort when it began implementing a project that focused on the farmer side of the 
contractual relationship. Since 2003, some tenuous contractual relationships have 
developed between farmers and processors. The reasons why these relationships 
prevailed, while the majority failed, are central to this analysis. I will use data for the 
period 2003-2006 to trace the evolution of these development efforts, and to explore 
the role of development-assistance organizations in fostering contractual relationships 
in Kyrgyz agriculture. 

3URSHUW\�5LJKWV�DQG�/DQG�7HQXUH�LQ�/DZ�DQG�'HYHORSPHQW�LQ�
&RPSDUDWLYH�3HUVSHFWLYH��)URP�*KDQD�WR�6RXWK�$IULFD�WR�7XUNH\��������
Paper Session 

(Chair) Anna Jonsson, (Session Organizer) Bronwen Morgan, (Discussant) Barbara M. 
Oomen 

All the papers in this session explore the core issue of land tenure within broader trajectories 
of law and development, situating case studies in Ghana, South Africa, urban governance in 
Istanbul and the broader normative implications for any case involving past dispossession. 

Topics: LAW AND DEVELOPMENT ECONOMY AND SOCIETY 

3DUWLFLSDQWV�
1. (OL]DEHWK�)RUWLQ (Sussex University) <e.fortin@ids.ac.uk>:  

([SHULHQWLDO�.QRZOHGJH�RI�7HQXUH�DQG�/HJDO�
.QRZOHGJH�RI�7HQXUH��(QJDJHPHQWV�ZLWK�/DQG�
7HQXUH�5HIRUP�LQ�6RXWK�$IULFD�

Legislation reforming tenure is often based upon particular interpretations of the 
tenure situation to be reformed by people on the outside, rather than by reference to 
the shared realities of those who will be the subjects of the reforms. This paper 
considers such shared understandings of tenure of people living in the former 
’homeland’ areas in South Africa but then goes on to consider how particular forms of 
knowledge of such tenure has shaped approaches to its reform. The discussion draws 
upon a year’s multi-sited fieldwork involving archival research as well as ethnographic 
studies in policy-making, NGO and academic circles in South Africa as well as in 
communities themselves. The paper considers how the knowledge of tenure, 
ownership and rights of a key grouping participating in policy debates in South Africa 
has been shaped by their particular shared history in the struggle against apartheid. It 
looks at the assumptions that such knowledge has led to and on which particular 
models of reform embodied in proposed tenure legislation have been constructed. 
Understanding the extent to which different versions of reality have been embodied in 
law and policy is rarely explored, but this paper considers how particular models of 
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reform, shaped by layers of discourses, construct spaces for engagement and so limit 
the questions that can be asked and the actors that can be involved. 

2. (OL]DEHWK�*LDQROD (University of California, Berkeley) <egianola@berkeley.edu>:  

$IULFDQ�/DQG�7HQXUH�6HFXULW\�LQ�&RPSDUDWLYH�
3HUVSHFWLYH��7KH�&DVHV�RI�*KDQD�DQG�6RXWK�$IULFD�

There is a fairly broad agreement that well crafted land rights are necessary to promote 
economic development in African countries. As customary land tenure remains the 
predominant model of landholding in rural Africa and land is the cornerstone of rural 
livelihood security, improving land tenure security is often equated with integration of 
customary land law into the modern statutory law of the state. However, integration 
must be achieved in corollary with reform of existing statutory law so that the legal 
structure is both adaptive to the market and supportive (or at least not destructive) of 
existing socio-cultural institutions. This paper examines statutory law (i.e., 
constitutional law and its application in case law) in Ghana and South Africa and 
reflects upon its ability to promote land tenure security and socio-economic 
development. 

3. 7XQD�.X\XFX (University of Washington) <kuyucu@u.washington.edu>:  

1HROLEHUDOLVP�DQG�8UEDQ�*RYHUQDQFH���8UEDQ�
7UDQVIRUPDWLRQ�3URMHFWV��LQ�,VWDQEXO�

During the last decade, Istanbul Municipality and the Turkish state has significantly 
changed their prevailing mode of approaching urban planning, urban governance, and, 
relatedly, regulating real-estate markets in the city. Similar to most developing 
countries experiencing large scale internal migration into urban areas, the Turkish 
state have traditionally dealt with the housing problem by not activating the law 
against the informally built settlements, thereby contributing to the expansion of 
’illegal’ areas within cities. Since the mid-1990’s, however, this mode of dealing with 
housing the urban poor has come to an end because of the unbridled liberalization of 
the economy and the emergence of lucrative land/housing markets in the shantytown 
areas. Rather than allowing the urban poor to appropriate land, the state now 
implements strict property rights and criminalizes illegal settlements. Nothing 
demonstrates this process better than the recent Urban Transformation Projects, passed 
as law from the parliament in 2005, that give almost unlimited powers to the 
municipality to re-construct the urban space in order to turn Istanbul into a ’global 
city’. As part of these renewal projects, the municipality has designated 85,000 illegal 
units to be demolished and has completed about 2000 of these demolitions. When 
completed, these Projects will relocate about a million people in Istanbul. In this 
paper, I focus on these Projects to trace how neoliberalization of the economy creates 
new modes of urban governance, and consequently, new patterns of socio-spatial 
segregation. I argue that this ’entrepreneurial’ style of urban governance generates 
heightened segregation, hierarchies and inequalities. 

4. %HUQDGHWWH�$WXDKHQH (Illinois Institute of Technology) <batuahene@kentlaw.edu>:  
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)URP�5HSDUDWLRQV�WR�5HVWRUDWLRQ��/HJLWLPL]LQJ�
3URSHUW\�5LJKWV�:KHQ�3DVW�7KHIW�&RORUV�WKH�
'LVWULEXWLRQ�RI�3URSHUW\�

How does a democratic state legitimize strong property rights when property 
arrangements are widely perceived to be defined by past theft? This can be done 
through restorative justice measures that redistribute wealth based on past 
dispossession. This answer, however, leads to two more complex questions: Who gets 
priority in the restorative process given limited resources and how should the process 
unfold? The concise answers to these two ancillary questions are: First, instances of 
what I call property-induced invisibility should be prioritized as a baseline for 
achieving legitimacy. When property is confiscated in this manner people are removed 
from the social contract and made invisible. Widespread invisibility is of particular 
concern because it can lead to chaos and instability and places the legitimacy of 
existing property arrangements in serious doubt. Consequently, states must, at 
minimum, rectify property-induced invisibility in the restorative process. Second, 
societies must change the focus from restoration of the physical property confiscated 
to the larger project of restoring an individual’s relationship to society. This will 
happen if those subject to property-induced invisibility are included in the social 
contract through a bottom-up process that provides the dispossessed with asset-based 
choices. The process of allowing people to choose how they are made whole will do a 
substantial amount of work towards correcting property-induced invisibility and 
thereby increasing the legitimacy of existing property arrangements. 

0DNLQJ�/DZ�DQG�0DNLQJ�8VH�RI�/DZ�LQ�WKH�0LGGOH�(DVW��(WKQRJUDSKLF�
3HUVSHFWLYHV��������
Paper Session 

(Session Organizer) Christine Hegel 

This panel will present recent ethnographic work on legislation and legal systems in Syria and 
Egypt. 

Topics: DISPUTES AND NEGOTIATION PRODUCTION OF LAW 

3DUWLFLSDQWV�
1. =RXKDLU�*KD]]DO (Loyola University, Chicago) <zghazza@luc.edu>:  

)URP�PLFURVWRULD�WR�HWKQRPHWKRGRORJ\��FULPH�LQ�
DFWLRQ�LQ�FRQWHPSRUDU\�6\ULD�

From microstoria to ethnomethodology: crime-in-action in contemporary Syrian 
society Zouhair Ghazzal Loyola University Chicago zghazza@luc.edu What is 
common to microstoria and ethnomethodology is that both strongly ascertain their 
preference for small-scale objects of research: "Small is beautiful," runs the common 
motto, or "Less is more," and "God is in the details." Thus, even though microstoria is 
mostly concerned with historical data, while ethnomethodology is in its essence 
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anchored in the anthropological and sociological, what brings the two together is a 
fondness for "thick description" within carefully selected ranges of data, snubbing 
claims for longue durée exhaustiveness. Historians tend, however, whatever the scale 
of their research, to believe in broad historical formations, or in objective social 
structures that affect the behavior of individuals, while microstoria, in spite of shifting 
its scale of research to the very small, is not exempt from looking at individuals in 
terms of the objective world of rules and structures. Ethnomethodology by contrast 
shuns away from Durkheimian pretensions that "social facts" are situated "outside" 
individual actions, and believes in no preordained structures, promoting instead an 
analysis of concrete day-to-day interactionist situations that would describe how actors 
improvise and invent as they go along. This paper would like to explore, in the context 
of microstoria's and ethnomethodology's overlapping and conflicting methodologies, 
and within the range of historical and anthropological horizons, how an approach to 
criminal records in contemporary Syrian society is possible. To begin with, the study 
of an unfolding crime in Syria represents several logistic and analytic difficulties. First 
among them is the difficulty at collecting data exhaustively, in particular the taping of 
police interrogations, and the investigative judge's sessions, with suspects and 
witnesses, not to mention the court hearings. We are therefore left with the documents 
that each case-file contains, and upon which the court based its ruling. But we're yet 
confronted with another problem, that of the unavailability of a continuum of 
historical records: since the files are preserved on average for no more than 20 to 25 
years, it is difficult to properly analyze and evaluate the evolution of the criminal 
system. We therefore have to content ourselves for the most part with written 
documents, as they have been delivered to us by the judicial authorities, which could 
be both a blessing and a curse. But in either case, some of the methodological criteria 
of microstoria and ethnomethodology are met, such as the micro analysis of a limited 
number of texts that would help us to discern the bigger picture, or the interpretation 
of texts as the process through which actors document criminal events. The paper, 
based on a couple of contemporary cases from the city of Aleppo (north of Syria), 
shall explore how best to make use of the findings of microstoria and 
ethnomethodology in the domain of the practice of criminal law in an Islamic society. 

2. -HVVLFD�&DUOLVOH (SOAS) <occanecca@yahoo.co.uk>:  

'LYRUFH�'DPDVFXV�6W\OH��&RXUW�0HGLDWLRQ�DQG�
$UELWUDWLRQ�6WUDWHJLHV�'XULQJ�-XGLFLDO�'LYRUFH�
&DVHV�

N P�(Drawing on observations of recent arbitration sessions (tah I consider the 
strategies employed by court officials to resolve claims for judicial divorce in 
Damascus under articles 112-115 of Syrian personal status law No. 34 (1953). 
Although reconciliation (sulh) between the spouses is the preferred resolution to these 
cases, they can also be concluded in a legal verdict issued by the court's arbitrators 
�PXKDNDP Q���PXWXDO�DJUHHPHQW�RQ�D�QR�IDXOW�GLYRUFH��PXNK OD
D��RU�WKH�ZLIH
V�
voluntary surrender of her financial entitlements (nazl al-mahr). The legal process 
itself is clearly defined by the statute and usually described by the arbitrators as 
consisting of four phases: (1) an attempt to bring about reconciliation between the 
spouses; (2) a frank discussion of their marital problems; (3) a decision on whether 
divorce should be granted; and (4) an attribution of blame for the breakdown of the 
marriage reflected in what portion of the wife's dower (mahr) the husband must pay. 
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The law therefore mandates arbitrators to try to mediate reconciliation between the 
spouses, and failing that are empowered to arbitrate regarding the claim for judicial 
divorce. In practice the arbitration process rarely evolves in such a predictable way. 
Arbitrators employ both mediation and arbitration strategies throughout the course of 
the legal process as they try to forge a sustainable resolution. I will argue that 
arbitrators are pragmatic in their employment of mediation and arbitration techniques 
towards bringing cases to a legally framed conclusion. 

3. &KULVWLQH�+HJHO (City University of New York) <chegel@optonline.net>:  

$�0DQ
V�:RUG��'LVSXWH�5HVROXWLRQ�LQ�DQ�(J\SWLDQ�
3RUW�

This paper, based on qualitative research, analyzes how inhabitants of Port Sa’id, 
Egypt resolve common civil disputes by making the most of spaces in the law and on 
the margins of law. By examining disputes in social context to observe the various 
means by which resolutions are obtained, the research takes into account not only 
’legal’ aspects of the dispute resolution process, such as hiring a lawyer, raising an 
action for damages, and court proceedings, but also simultaneous and overlapping 
processes of negotiation and mediation. Moreover, the author analyzes the way that 
Port Sa’idians use negotiable instruments such as checks and IOUs (promissory notes), 
contracts, police reports, and other documents in creative ways to bolster their position 
in disputes and produce a favorable outcome. The paper suggests that ideas about trust 
and risk, obligation and right, come into play in the production and use of such 
documents. More broadly, the author considers how people shape what the law means 
and can do through its rhetorical use in dispute resolution processes. 

4. +XVVHLQ�$JUDPD (University of Chicago) <hagrama@uchicago.edu>:  

,V�(J\SW�D�6HFXODU�RU�5HOLJLRXV�6WDWH"�
Is Egypt a secular or a religious state? It exhibits ambiguities whereby religion and 
politics are continually entangled in ways that foster religious-secular conflict. These 
ambiguities have led observers to say that Egypt is, at best, an incompletely secular 
state. Yet assessments of Egypt’s secular status are circular. On the one hand, 
religious-secular conflict is seen as evidence of an incompletely secular state. On the 
other, its incompletely secular status is seen as an explanation for secular-religious 
conflict. This circularity indicates an inadequate conception of secularism. This essay 
aims to provide a more adequate understanding of secularism and argues that an 
emphasis on a separation between religion and politics doesn’t capture some of its 
more important characteristics. I suggest that secularism can be usefully understood as 
a process and a set of structures under which the question of where to draw a line 
between religion and politics continually arises and assumes a distinctive salience. The 
authority to decide this question is rooted in the sovereign state and typically vested in 
the law and the legal system. Through an ethnography of Egyptian legal practices I 
trace how this question is decided and how it continually arises. I show how the 
concepts typically employed in the process of deciding it, such as "public order and 
good morals," are themselves fraught with ambiguities and contradictions that 
entangle religion and politics. These concepts, however, are not peculiar to Egypt, and 
form a basis for secular power and decision even in the paradigmatic secular states. 
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5HIXVDOV��7UDQVLWLRQV��DQG�3RVWDSDUWKHLG�/DZ��������
Paper Session 

(Session Organizer) Karin Van Marle 

The past decade in South Africa has been marked by multiple transitions - from 
authoritarianism to democracy; racism, sexism and inequality to respect for dignity and 
equality; and parliamentary sovereingty to constitutional supremacy to name a few. These 
continuous shifts have generally, with a few notable exceptions, disclosed a certain optimism 
and spirit of cooperation amonst legal scholars and practitioners. The papers in this session, in 
contrast to this optimistic embrace, ask more critical questions concerning these transitions 
and investigate the possibility of refusal. Refusal and its dissimilarity with resistance are 
pertinent to the reflection on refusal and its role in postapartheid law and politics. Like many 
societies the South African one is also viewing the far too easy co-option of resistances into 
the mainstream. Could refusal beckon an even greater responsibility to the marginalised, the 
excluded, that after more than a decade have not been recognised by postapartheid law? Many 
ways of refusing, multiple refusals can be recalled - Penelope’s refusal in the rhythm of 
weaving and unweaving; Bartleby’s response of ’I would prefer not to’; Blanchot’s act of 
refusal in co-drafting the Declaration of the Right of Insubordination in the Algerian War. 
How can refusal in legal theory and through legal response become vital to postapartheid and, 
going even wider, transitional and or transformative law? Could refusal and the potential to 
disrupt, by bringing contingency instead of reification, by allowing the unexpected, disclose a 
different kind of politics, an other law? 

Topics: LAW IN TRANSITIONS TO DEMOCRACY CONSTITUTIONAL LAW & 
CONSTITUTIONALISM 

3DUWLFLSDQWV�
1. :HVVHO�/H�5RX[ (University of South Africa):  

0HPRULDO�&RQVWLWXWLRQDOLVP�DV�D�0RGH�RI�5HIXVDO�
The new building to house the Constitutional Court of South Africa opened its doors 
on 21 March 2004. The building is said to represent a "physical dramatisation" of 
transformation in post-apartheid society. It is situated on an old apartheid prison site. 
Mahatma Gandhi, Nelson Mandela and numerous others were incarcerated there 
during the struggle against racist oppression. Given the historical significance of the 
site, the declared intention behind the building project was to design the court building 
in such a way that it would also serve as an apartheid memorial. The building 
constitutes a paradoxical attempt to represent injustice through what purports to be the 
foremost symbol of justice. The architects enlist history and memory as a mode of 
resistance to, or refusal of, law’s autonomy and normative purity in post-apartheid 
society. It is a refusal to grant law a place or space of its own (both physically and 
discursively). This paper explores how this architectural engagement with resistance 
or refusal can be translated into legal terms. By approaching the post-apartheid 
constitutional text itself as a memorial (as the Constitution itself at times suggests), 
and by relying on intellectual resources like Derrida’s reflections on the archive and 
the counter-monument tradition in Germany, a number of constitutional writers have 
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responded to the design and began to develop what they call a "memorial 
constitutionalism". The paper traces the outlines of this approach to constitutional 
interpretation as a model of memory and a mode of refusing post-apartheid law’s 
claims to normative integrity. 

2. +HQN�%RWKD (University of Stellenbosch):  

5HIXVDO��5RPDQFH��DQG�WKH�/LPLWV�RI�7UDQVIRUPDWLYH�
&RQVWLWXWLRQDOLVP�
The injustices of the apartheid past, the struggles waged against these injustices, and 
the promise enshrined in the South African Constitution of a non-racist, non-sexist 
future founded upon democracy and human rights, constitute the narrative setting in 
which the Constitutional Court’s jurisprudence is situated. This narrative has enabled 
the Court to generate a progressive jurisprudence, which has responded both to the 
struggles for recognition of certain recognized groups (most notably gays and 
lesbians) and to the need to call the government to account where it has failed in its 
redistributive duties. And yet, important claims for recognition and struggles for 
redistribution apparently do not fit this meta-narrative closely enough, resulting in a 
failure on the part of the legal order to recognize their transformative potential. 
Against this backdrop, I will explore the following questions in my paper within the 
context of two recently decided cases: 1. To what extent does the notion of refusal 
enable us to look beyond the grand narrative of the transition to a post-apartheid 
society, and to recognize the transformative potential of everyday struggles and 
refusals? 2. How does refusal link up with the kind of ’romantic constitutionalism’ 
which values non-conformist behaviour for its capacity to challenge established roles 
and beliefs, and thus to bring about critical self-renewal? 3. How does the notion of 
refusal assist us in coming to terms with the limits of transformative 
constitutionalism? 

3. -RKDQ�9DQ�GHU�:DOW (University of Glasgow):  

5HIXVLQJ�DQG�(PEUDFLQJ�1RUPDWLYLW\�
Legal and social systems are normative systems. Legal and social theoretical inquiries 
consequently tend to focus predominantly if not exclusively on normative questions 
regarding law and society. Agamben’s concern with bare life and his engagement with 
Bartleby’s response "I would prefer not to", point our attention to the non-normative 
backdrop of existence in which normativity is situated and from which it cannot be 
extracted. What is the significance of this concern with the non-normative from which 
the normative cannot be extracted? This paper will argue that the concern with the 
non-normative constitutes an enlarged thinking about normativity in which 
normativity is simultaneously refused and embraced for the sake of its continued 
existential significance. The paper will also relate this enlarged thinking to the regard 
for the sacrificial dynamics of legal and social normativity and give concrete examples 
of how this regard can be embodied or expressed in legal reasoning. 

4. $QGUH�9DQ�GHU�:DOW (Stellenbosch University):  
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5HIXVDO�DQG�7UDQVLWLRQ�LQ�3RVWDSDUWKHLG�/DQG�/DZ�
Apartheid land law was characterised by dispossessions and forced removals that 
created or exacerbated poverty, landlessness and homelessness. Even after the advent 
of the new constitutional dispensation based on human dignity, equality and non-
discrimination, and despite the introduction of a land reform programme, these 
problems continue to threaten the stability of the new democratic order. One approach 
to the solution of these problems involves an increase in the pace and intensity of land 
reform initiatives, particularly with regard to the distribution of residential and 
agricultural land and the provision of housing. Another approach focuses on the 
alleviation of poverty through improved education, job creation, black economic 
empowerment and related socio-economic initiatives. In this contribution a third 
approach is discussed, based on the theoretical premise that the efficacy of legal 
initiatives such as land redistribution and provision of housing is at least partially 
determined by the structural sediment of the apartheid land law regime. Consequently, 
the success of the transition depends at least in part upon the effectiveness of structural 
reforms of the existing legal order. The validity of these premises are discussed in the 
context of an analysis of a direct conflict between a landowner who seeks to evict an 
unlawful occupier, who in turn resists the eviction. The refusal to vacate property that 
is unlawfully occupied is considered as a theoretical entry point from which the 
dominant property paradigm of power and rights can be challenged and reconsidered 
in a transitional situation. 

5HFKW�XQG�5HOLJLRQ�
)HDWXUHG�6HVVLRQ��5HYLVLWLQJ�WKH�6DFUHG�6HFXODU�'LYLGH��7KH�/HJDO�6WRU\�
�������
Roundtable 

(Participant) Mary Anne Case, (Participant) Tomoko Masuzawa, (Participant) Tim Jensen, 
(Participant) Hans Kippenberg, (Session Organizer) Winnifred Fallers Sullivan 

Re-consideration of the secularization thesis, in all of its various guises, is proceeding apace. 
In the legal arena, recent work includes re-tellings of the history of the nature and extent of 
the modern secularization of law, philosophical delineation of the impossibility and/or 
undesirability of separationist legal ideologies, as well as empirical investigation and creative 
re-imaginings of approaches to the actual regulation of religious persons, places, and ways of 
life. All of this work presents challenges to existing legal regimes and legal philosophies. This 
interdisciplinary panel will focus on the legal contexts of this re-consideration at the global, 
national, and local levels. Panelists will consider the genealogy of legal secularism, the 
anthropology of the legal secular, legal regulation of emerging religious populations, and the 
re-invention of national "church/state" regimes. 

Topics: RELIGION SOCIAL THEORY AND LAW 
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3DUWLFLSDQWV�
)HDWXUHG�6HVVLRQ��,VODPLF�/HJDO�)UDPHZRUNV��&RQWUDVWLQJ�,VODPLF�
$GDSWDWLRQV��1RUPV�DQG�/DZ�DFURVV�(XURSH�DQG�1RUWK�$PHULFD��������
Paper Session 

(Discussant) Mushirul Hasan, (Session Organizer) John R. Bowen 

Three pairs of presentations will study contrastive adaptations by Muslims to specific socio-
legal frameworks across societies in Europe and North America1. In "Elaborations of halal in 
the United State and France", Malika Zeghal and John Bowen explore the very different ways 
in which the general norm of eating halal food has been elaborated in the two counties, in 
directions of state regulation or ecological values. In "Religious expertise and the law in 
Canada and Europe," Alexandre Caeiro and Anne Saris examine the production of religious-
legal opinions (fatwâs) in different legal contexts.. In "Public action and the local treatment of 
Muslim demands in Belgium and France" Marie-Claire Foblets and Claire de Galembert 
consider the ways in which local authorities in France and Belgium respond to Muslim 
demands for institutional change, for example in the provision of spaces for sacrifice or land 
for mosques. In each of the three pairs, we look at more or less the same set of phenomena-
halal rules, demands for mosques-and then see what difference it makes that these elements 
are developed in this or that legal context. This approach allows us to emphasize the diversity 
of Islamic adaptations and yet also to somewhat control the variation. We also emphasize the 
importance of detailed case studies to highlight these "regime effects". 

Topics: RELIGION LEGAL PLURALISM 

3DUWLFLSDQWV�
1. 0DOLND�=HJKDO (University of Chicago) <mzeghal@uchicago.edu>:  

(ODERUDWLRQV�RI�+DODO�LQ�WKH�8QLWHG�6WDWHV�DQG�
)UDQFH�

We explore the very different ways in which the general norm of eating halal food has 
been elaborated in the two countries, in directions of state regulation or ecological 
values. 

2. $OH[DQGUH�&DHLUR (ISIM, Leiden) <alex.caeiro@gmail.com>:  

5HOLJLRXV�([SHUWLVH�DQG�WKH�/DZ�LQ�&DQDGD�DQG�
)UDQFH�

"Religious expertise and the law in Canada and France," by Anne Saris (U Québec à 
Montréal) and Alexandre Caeiro (ISIM-Leiden), examines the production of religious-
legal opinions (fatwâs) in different legal contexts. Québecois judges have given a 
place to the enunciation of a religious norm in court that contrasts sharply with the 
absence of such a place in most European courts. Therefore, Caeiro's focus is on the 
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production of religious norms through fatwâs outside the courts, Saris's on the 
treatment given them by judges. 

3. &ODLUH�GH�*DOHPEHUW (CNRS) <galembert@gapp.ens-cachan.fr>:  

/RFDO�$XWKRULWLHV�DQG�'HPDQGV�IRU�5LJKWV�RI�
5HFRJQLWLRQ�E\�0XVOLPV�&RPPXQLWLHV�LQ�(XURSH�

Throughout Europe, local management by public powers of demands for rights of 
recognition by Muslim communities offers very useful information on the manner in 
which, over time, attitudes about these demands can change and vary. These demands 
are linked notably with very concrete questions about the recognition of religious 
places (mosques, cemeteries) and certain practices related to religion (prayers, identity 
cards, etc.). Until very recently, intervention or reactions by local authorities to these 
questions was very uncertain, which consequently was also a cause of legal insecurity. 
The intervention of public powers constitutes thus an additional factor of 
disorganisation in a domain Islam in a European context which is already troubled and 
insecure. More recently, it would seem that incertitude is no longer the primary 
characteristic defining reactions by public powers. A form has arisen: reciprocal 
provisioning, caused by mutual understanding. This understanding is due on one hand 
to a standardization of practices and on the other hand a remarkable evolution : While 
during the 1980s principles of secularism and the law on separating these demands 
was generally ignored by public powers, today these two things seem to be taken into 
consideration more often, to the point that it is permissible to say that in certain places, 
Islam and the mosque constitute today genuine tools of local regulation. The objective 
will be to show this evolution using concrete examples borrowed from the recent 
situations from different European countries. 

'LVSXWLQJ��5HOLJLRXV�/DZ��LQ�WKH���VW�&HQWXU\��,VODP��������
Paper Session 

(Session Organizer) Martin Ramstedt 

This paper presentation session is the second part of a three-session panel dedicated to 
Disputing "Religious Law" in the 21st Century. In the overall panel we try to come to grips 
with the question of why religious law has increasingly become an issue of dispute since the 
end of the cold war. Some of the major points of contention are the status of religious law vis-
à-vis secular state law in democracies and other forms of governance, incorporation of 
religious norms into secular (trans-)national law, notions of religious law within religious 
communities and among legislators, and competition between religious and customary laws. 
We have invited papers that address these issues from a comparative perspective, introducing 
anthropological, sociological, political and legal case studies as well as research based on 
constitutional law approaches. The participants are encouraged to explore what counts as 
religious law among differing religious and legal traditions from all over the world. Special 
attention will be put on processes of negotiation with regard to divergent notions of religious 
law within religious communities, between different religious communities, and between 
religious communities and the state. These processes have predominantly centered on debates 
over the implication of religious law as to individual freedom, family and gender, and the 
rights of religious minorities. This second session focuses on Islam (shari'a, fiqh). 
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Topics: RELIGION RIGHTS AND IDENTITIES 

3DUWLFLSDQWV�
1. :LER�0��YDQ�5RVVXP (Erasmus University Rotterdam):  

5HOLJLRXV�/DZ�YV�6WDWH�/DZ��7KH�&DVH�RI�WKH�
7XUNLVK�$OHYLV�

The Alevi community in Europe and Turkey consists of some 10-25% of the Turkish 
speaking population. They have their own ’religious law’ and means of dispute 
settlement. But they adhere to rules and principles that in view of orthodox islam are 
heretic. Alevis are considered to be outside of islam. In the past the Alevi themselves 
usually formulated their belief in humanistic terms, or in philosophical concepts, or 
those of social philosophy. Since the fall of the Berlin wall however and triggered by 
the Sivas massacre in 1993, ’Alevism’ has seen a revival in terms of being ’true islam’. 
As such, they seem today to benefit from the state and popular interest in (and fear 
from) islam, because Alevism can be seen as a counterforce to fundamentalist islam 
(which is the case in Turkey for quite some time). The Alevis ’having their own 
religious law and law court’, however, does not sound very ’comforting’ for a state that 
adheres to legal centralism. Thus one of the main questions is, what role the Alevi 
religious laws and courts play in relation to state law? 

2. .HUVWLQ�6WHLQHU (University of Melbourne):  

3URWHFWLQJ�+XPDQ�5LJKWV�XQGHU�5HOLJLRXV�/DZV��
1DWLRQDO�/DZV��DQG�,QWHUQDWLRQDO�/DZ��$�&DVH�
6WXG\�RI�)UHHGRP�RI�5HOLJLRQ�LQ�0DOD\VLD�

The study of human rights and how certain human rights are protected under religious 
law, national laws and international laws exemplifies the tensions that can arise if 
different legal systems confront each other. On the one hand international law is 
supranational and, arguably, could be considered the dominant legal system with 
global or universal standards. However, international human rights law is also 
sometimes called ’soft’ law as the implementation and application of international 
human rights laws falls within the responsibility of the state and is therefore often 
undermined. The neutrality of international human rights law, that is the assumption 
that international human rights law is not infused by certain cultural values and 
notions, has been contested several times - amongst others from an Islamic perspective 
- arguing that international human rights are, in fact, based on Western concepts of 
human dignity and that according to the Western tradition the source of human dignity 
is secular in nature. This can create inherent tensions for the application of ’secular’ 
international human rights in countries where Islamic law (sharî'ah) is applicable as 
Islam makes no distinction between 'religion' and 'law'. One country where these 
tensions between obligations under international human rights law, national laws and 
religious laws can be observed is Malaysia. Malaysia has tried to absorb Islam within 
a framework of modern secular state. This uneasy compromise that has been forged in 
the process can be illustrated through a case study of freedom of religion in the 
Malaysian legal context. Freedom of religion is constitutionally guaranteed, but in 
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practice this freedom is severely restricted. The paper will analyse the legal context in 
which freedom of religion is framed focusing in particular on the tension between the 
two different legal court systems, state and religious, that are dealing with cases of 
freedom of religion. 

3. %HUWUDP�7XUQHU (Max-Planck-Institute for Social Anthropology):  

)DLWK�%DVHG�'LVSXWH�0DQDJHPHQW�LQ�7UDQVQDWLRQDO�
&RPPXQLWLHV�

State legislation in Canada has been regarded as one of the most advanced and path 
breaking state legislations worldwide allowing for legal and cultural diversity in 
accordance with multiculturalism politics. As laid down in the Ontario Arbitration Act 
in 1991, this includes faith based arbitration of private matters, in practice particularly 
familial disputes. After the announcement of shari’a law based arbitration within the 
frame of organizations representing parts of the Canadian Muslim community in 2003, 
a vehement dispute arose over the compatibility of Islamic law with Canadian 
legislation, particularly over the legal and social status of women in Islamic law. This 
debate led in 2006 to the deletion of any reference whatsoever to religious principles 
in the Arbitration Act of 1991. The paper is focusing on the controversial debate of 
this development among migrants in the Muslim community in Canada. It shows how 
this debate did influence legal practice in Canada and other parts of the world and led 
to an increasing recourse to alternative or informal, non-officially recognized forms of 
dispute settlement, including those based on religious principles. The transnational 
repercussions of the development in Canada, evoked in the migrants’ countries of 
origins, are analyzed in a comparative approach. The paper presents the outline of a 
research in progress. 

4. $UVNDO�6DOLP (Max Planck Institute for Social Anthropology):  

7KH�6KDUL�D�%\ODZV�DQG�+XPDQ�5LJKWV�RI�
,QGLYLGXDO��:RPHQ��DQG�5HOLJLRXV�0LQRULWLHV�,Q�
,QGRQHVLD�

Given the failed attempts to give shari-a a constitutional status and limited success to 
legislate shari-a in the Indonesian legal system, the proponents of shari-a are now 
seeking another means by incorporating some aspects of shari-a into the local 
regulation or bylaws. The regional implementation of shari-a in Indonesia, however, 
has raised tension between inherited religious wisdom on the one hand, and the 
realities of the modern world order, human rights in particular, on the other. This 
paper would like to examine the extent to which shari-a bylaws in Indonesia have 
violated individual freedom, women rights and non-Muslim minorities rights. This 
paper will focus on three types of shari-a bylaws: (1) public order and social problems, 
such as prostitutes and gambling; (2) religious skills and obligations, like the ability to 
read the Qur�DQ�DQG�WKH�]DNDW�GRQDWLRQ��DQG�����UHOLJLRXV�V\PEROV��VXFK�DV�,VODPLF�
dress. I will argue that all this kind of shari-a bylaws not only failed to consider legal 
pluralism (i.e. diversity of religious interpretation) found within the same religion, but 
also they lack multi-faith tolerance for the plural religious community in Indonesia. 
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-XGLFLDO�5HDGLQJV�RI�5DFH��(WKQLFLW\��DQG�5HOLJLRQ��������
Paper Session 

(Session Organizer) Lieve Gies, (Chair) Jonathan Goldberg-Hiller 

This panel examines the way in which judges respond to claims of culture and how they 
construct, read and legitimate cultural difference. This will be achieved through an 
examination of relevant case law, mainly in the area of education and adoption. The focus will 
be on two different types of cases: those where cultural difference is incidental to the 
litigation and those where it is the central issue to be adjudicated. The complex relationship 
between race, ethnicity and religion will figure prominently in the different contributions 
because this is identified as one of the most problematic aspects of judicial reasoning which 
tends to reflect both a considerable degree of confusion but also potentially misplaced 
deference to cultural difference. The panel will also reflect on the extent to which the 
intervention of courts may, in fact, neutralise cultural difference rather than giving it 
prominence and recognition. 

Topics: CULTURE JUDGES AND JUDGING 

3DUWLFLSDQWV�
1. $QDVWDVLD�9DNXOHQNR (University of Dundee):  

,VODPLF�'UHVV�LQ�+XPDQ�5LJKWV�-XULVSUXGHQFH��
'HIODWLQJ�WKH�&XOWXUDO�'LIIHUHQFH�

Islamic dress has increasingly been framed in terms of Article 9 of the European 
Convention on Human Rights (ECHR), which protects freedom of religion. This paper 
examines the implications of using such a provision to protect a woman’s freedom to 
wear certain clothes. A number of counterproductive trends, arguably contingent on 
this legal basis, are highlighted. These include: using a language of choice to produce 
an obscure and unsatisfactory account of Muslim women’s agency; unhelpful 
dichotomising of culture and gender; and producing an ever more docile and exposed 
subject through the subtle mechanisms of public scrutiny and moralising. It is 
suggested that alternative provisions within the framework of the ECHR are worth 
exploring in order to overcome these unhelpful strands of judicial reasoning and 
public discourse. In particular, Article 8, which protects the right to respect for private 
life, appears to have some potential to reformulate the issue in more emancipatory 
fashion. The paper’s arguments draw on Wendy Brown’s critical theory, postcolonial 
feminism and recent developments in ECHR jurisprudence. 

2. /LHYH�*LHV (Keele University):  

9HLOLQJ�LQ�(QJOLVK�6FKRROV��'LVHQWDQJOLQJ�&KRLFH��
(TXDOLW\��DQG�'LIIHUHQFH�

In the recent appeal in R (on the application of SB) v. Governors of Denbigh High 
School [2006] UKHL 15, the House of Lords held that a school’s refusal to change its 
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school uniform rules to accommodate the religious beliefs of one of its Muslim pupils 
did not constitute an interference with freedom of religion and the right to an 
education. This paper examines whether the House of Lords by framing the issue as a 
matter of individual choice and informed consent may have underestimated the 
potential for social harm inflicted by a school’s unwillingness to accommodate certain 
types of religious beliefs where it has already adapted its school uniform rules for 
others. Furthermore, the case offers a fascinating insight into judicial constructions of 
race, religion and gender whilst also showing how judges struggle to reconcile gender 
equality, free choice and cultural difference. There is an obvious parallel to be drawn 
with the French affaire foulard which led to a ban on all religious symbols in state 
education and which mobilised a similar construction of schools as a safe haven for 
Muslim girls where they are able to escape the pressures of their own cultural 
background. The criticism that many commentators in France fail to understand that 
many young Muslim women freely choose to veil is also to a certain extent applicable 
to the Begum case, despite there being very clear differences between Britain’s 
multicultural model and France’s integrationist approach. 

3. 'LGL�+HUPDQ (University of Kent):  

�,W�LV�GLIILFXOW�WR�LPDJLQH�D�PRUH�LOO�VWDUUHG�
DGRSWLRQ�SODFHPHQW�WKDQ�WKDW�RI�D�.XZDLWL�
0XVOLP
V�VRQ�ZLWK�DQ�2UWKRGR[�-HZLVK�FRXSOH���
-XGLFLDO�UHVSRQVHV�WR�D�FRPSOLFDWHG�SHUVRQDO�
QDUUDWLYH�

This paper explores the complicated personal narrative, and judicial responses to it, of 
a young man seeking to have his own adoption order set aside. In considering the 
different versions of his story, including those in the media at the time of the time of 
the legal case, as well as a documentary film made about him, I trace several themes 
emerging from the narratives to do with race, nationality, ethnicity, and religion, and, 
in particular, the ways in which English judges reconstituted this complex personal 
history as a simple personal and political tragedy. 

4. 6WHZDUW�0RWKD (University of Kent):  

9HLOHG�:RPHQ�DQG�WKH��$IIHFW��RI�5HOLJLRQ�LQ�
'HPRFUDF\�

The veiled woman troubles feminism and secularism in much the same way. Both 
feminism and secularism face a problem of finding a position that respects individual 
autonomy, and simultaneously sus- tains a conception of politics freed from 
heteronomous determination. This paper gives an account of what is being resisted 
and by whom in modes of politics which seek to produce an autonomous subject 
emancipated from -other laws’ (heteronomy). It also draws on Jean- Luc Nancy in 
order to consider what has been termed the problem of Islam in Europe as a wider 
juridical and political problem centred on the significance of ’affect’ as heteronomy. It 
thus explores the tension between piety and polity. 
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7KH�+HDGVFDUI�DQG�2WKHU�5HOLJRXV�6\PEROV��+RZ�6KRXOG�6WDWHV�7UHDW�
7KRVH�6LJQV�LQ�WKH�3XEOLF�6SKHUH"��������
Paper Session 

(Discussant) Elisabeth Holzleithner, (Session Organizer) Kirsten Wiese 

Whether teachers and other civil servants as well as students and pupils are allowed to wear 
the headscarf in public institutions has lead to an intense debate worldwide. The European 
Union member states have decided for different solutions to this question depending on their 
traditional approach towards religion, their traditional treatment of "otherness", as well as 
their understanding of the state’s role. Different legal treatments of the headscarf - especially 
the German, the British and the French - should be explored in the papers presented in the 
panel. The "right" treatment may depend on the focus one takes: A post-colonial view on the 
headscarf may suggest a different treatment then a feminist view or a constitutional view. 
Those different views on the headscarf will be shown in the papers and should be subject to 
the following discussion. 

Topics: RELIGION GENDER AND SEXUALITY 

3DUWLFLSDQWV�
1. &HQJL]�%DUVNDQPD] (Humboldt University, Berlin):  

7KH�+HDGVFDUI�LQ�WKH�3RVWFRORQLDO�/HJDO�&RQGLWLRQ�
Over the last decade, the headscarf case has triggered one of the most controversial 
legal debates in Germany. In this paper, I claim that the German legal discourse on the 
headscarf is characterised by a Western hegemonic construction of the headscarf itself. 
Based on the German court decisions, jurisprudence and the recent legislative 
developments I will deconstruct the legal discourse on the headscarf from a 
postcolonial perspective. Employing a feminist reading of Orientalism I will analyse 
how the interpretation of legal terms such as the freedom of religion, gender equality 
and state neutrality is limited to a hegemonic Western perception. Moreover, those 
legal categories are instrumentalised for the purpose of a prohibition of the headscarf 
in public institutions. This can be seen for example in the latest "headscarf statutes" 
which in some cases contain a ban on Islamic symbols (Christian model) and in other 
cases of all religious symbols (laicist model). Thus, the postcolonial legal condition 
regarding the headscarf perpetuates hierarchies among the discourse participants 
which subordinate the veiled Muslim woman. The subaltern Muslim woman is 
culturalised, racialised and sexualised and, therefore, cannot speak on her own behalf - 
or, rather, her voice is not heard. This dominance should be seen as a violation not 
only of the new General Equal Treatment Act, but also of the equality clauses of the 
German Constitution against which the various "headscarf statutes" have to be 
measured. 

2. 6DELQH�%HUJKDKQ (Freie Universität Berlin):  
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&RQIOLFWLQJ�1HXWUDOLW\"�5HJXODWLRQV�&RQFHUQLQJ�WKH�
0XVOLP�+HDGVFDUI�LQ�*HUPDQ�)HGHUDO�6WDWHV�DQG�
2WKHU�(XURSHDQ�&RXQWULHV�

As a highly visible symbol of religious difference and conflicting values the Muslim 
headscarf has been the subject of heated debates across Europe and subjected to legal 
regulations in some European countries. The German Federal Constitutional Court’s 
ruling on the headscarf has led to a paradox situation: while a number of German 
states have introduced laws prohibiting religious clothes and symbols with the 
exception of Christian-occidental ones, others have prohibited the wearing of any 
(visible) kind of religious symbols in schools and requested strictly neutral behaviour 
and neutral outer appearance. Yet both forms of regulation are contradictory to the 
positive and comprehensive understanding of state neutrality thereby leading to its 
erosion. In comparison with the situation in other European countries the fundamental 
values underlying the headscarf debates will be maped out and differences and 
similarities in the conflicting values as expressed in the policies on Muslim 
headscarves will be explained. Our paper will reflect some of the outcomes of the 
European Research Project "VEIL - Values Equality and Differences in Liberal 
Democracies. Debates About Female Muslim Headscarves in Europe" financed by the 
European Commission. For more details see http://www.veil-project.eu/ 

3. )HOL[�(NDUGW (University of Bremen):  

7KH�+HDGVFDUI��WKH�5LJKW��DQG�WKH�*RRG�
The normative framework of western societies is a liberal theory of justice 
(respectively a liberal constitution). The topic of the presentation is a philosophical 
and legal justification for the crucial liberal distinction between the right and the good 
within the framework of an over-arching modern liberal theory of universal justice. 
This will contain a revised concept of lib-erty - without referring to collectivist ideas 
on the one hand and a biased "economic-centred" concept of liberty on the other hand. 
Each limitation of this "broad" liberty on grounds other than liberty and conditions of 
liberty itself and everything that can be deduced from liberty would challenge the 
maximum equal liberty - for the sake of some other principle which does not possess 
the same valid fundamental justification as liberty (which cannot be denied with-out 
entering into a self-contradition, because every human being necessarily presupposes 
the autonomy/ liberty of all human beings once he or she starts talking). Consequently, 
liberal justice is liberty, and limitations of liberty for the sake of a "good life" are 
unlawful. There-fore, concerning the headscarf, the presentation critizises approaches 
which deny the idea of universal justice (as "multicultural relativism") on the one hand 
- as well as approaches which mix justice and good life on the other hand (as the 
demand for a "mainstream culture"). Furthermore, laicism is critizised as an unlawful 
limitation of liberty. 

4. 6WHSKDQLH�)HKU (University of Manchester):  
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5HOLJLRXV�6\PEROV�LQ�WKH�8.��7KH�/HJDO�
3HUVSHFWLYH�

The proposed paper intends to explore legal aspects surrounding questions of religious 
symbols in the UK. As a common law country it only recently enacted its first law to 
protect against religious discrimination, namely the 2003 Employment (Religion and 
Belief) Regulations which implement EC Directive 2000/78. Previously, the only 
relevant written law in place was the 1998 Human Rights Act, the practical impact of 
which is still not fully explored. Nevertheless reality in the UK is likely to display 
diversity and relevance of religious symbols: in any large city it is common to 
encounter saris, hijabs, Sikh turbans, niqabs, kippahs, jilbabs, Jewish women wearing 
wigs, Rastafarians and bhindis on a daily basis. Highlighting the statutory law as well 
as analysing the arguments issued by the judiciary, the paper will provide essential 
information as a basis for comparative and interdisciplinary discussion. Although 
there have been several cases dealing with symbols expressing a person’s religion in 
the UK, it will be argued that there is no clear line of reasoning underlying these. 
Regardless it will be noted that the overall development of jurisdiction indicates that 
throughout time it has become harder to restrict the right to freedom of religion. In 
addition, the examination of case law may give an indication of why these symbols are 
more present in the UK than in other European countries. Concerning this aspect 
however, a need will be addressed to complement the findings with those of other 
disciplines. 

5. .LUVWHQ�:LHVH (Humboldt Universität):  

&RQWUDGLFWLQJ�5LJKWV��5HOLJLRXV�)UHHGRP�DQG�
*HQGHU�(TXDOLW\"�

My paper addresses the debate about veiled teachers in Germany. I will focus on the 
question how the state can tackle this gender aspect of the headscarf at school. I will 
argue that the concept of gender equality being guaranteed by the German constitution 
aims for a social order without gender as a social category. The state is obliged to 
teach this concept of gender equality at public schools. However, the veiled teacher 
contradicts this concept as she refers very clearly to a social order which includes 
differences of men and women. Nevertheless - I will then conclude - teachers should 
be allowed to wear headscarves at school. This is mainly due to the fact that Muslim 
teachers with headscarves can play an important role for the emancipation of Muslim 
female pupils. 

0DQDJLQJ�5HOLJLRXV�3OXUDOLVP�WKURXJK�/DZ��������
Paper Session 

(Session Organizer) Elizabeth Holzer, (Chair/Discussant) Frank Stuart Ravitch 

Topics: RELIGION 
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3DUWLFLSDQWV�
1. 0DULD�&DKLOO (European University Institute) <maria.cahill@eui.eu>:  

1HXWUDOLW\�RU�,QGLIIHUHQFH��/DZ
V�%HOLHIV�DERXW�
5HOLJLRXV�7UXWK�

Now, more than ever before, we recognise that although freedom of conscience 
inheres in the person, it has important social repercussions and is intimately connected 
with civic amity. If there are people who find motivation for brutality in their religious 
beliefs, the law does not endorse their behaviour simply because that it flowed from 
the free exercise of conscience. But if there are people whose freedom of conscience 
has external manifestations which make others feel uncomfortable or intimidated or 
threatened, how should that be addressed by the law? The principle of state neutrality 
avows that because moral values are always a matter of subjective (i.e. individual and, 
ultimately, irrational) belief, the law can only intervene to cancel out a threat to public 
order. Freedom of conscience can be exercised wholly at will until it produces 
aggression, and not at all after that. This paper asks: Is it sustainable that the law 
should have nothing to say about the responsibilities which attach to freedom of 
conscience until after its exercise becomes violent? Surely any freedom which does 
not allow the law to deny a necessary association between truth and violence, between 
freedom and violence, is no longer a freedom worthy of the name? And if it is so that 
the law is indifferent to what moral values are, or to the possibility that moral values 
are useful for ordering society, or to the possibility that reason can be used to shape 
those values, why do we call that a neutral position? 

2. 9LFWRULD�)RUHPDQ (University of California, Santa Barbara) 
<vforeman@lawso.ucsb.edu>:  

,OOHJDO�6DFUDPHQWV��7KH�,PSDFW�RI�*RQ]DOH]�Y��2�
&HQWUR�(VSLULWD�%HQHILFHQWH�8QLlR�GR�9HJHWDO�RQ�
5HOLJLRXV�)UHH�([HUFLVH�LQ�WKH�8QLWHG�6WDWHV�

Gonzalez v. O Centro Espirita Beneficente Uniäo do Vegetal (2006) provided a 
religious exception to the Federal Controlled Substances Act by allowing the Centro 
Espirita Beneficente Uniäo do Vegetal (UDV) religious sect access to hoasca, a 
combination of plants containing a federally banned controlled substance used as a 
sacrament in UDV religious ceremonies. Only the most recent case in a decade long 
free exercise battle, Gonzalez is a curious constitutional decision for a variety of 
reasons. The case represents a departure from the separation of powers argument in 
City of Boerne v. Flores, where the court invalidated the Religious Freedom 
Restoration Act (RFRA) as it applies to the states. Enacted in response to Employment 
Division of Oregon v. Smith (the well known peyote smoking case), RFRA was found 
by the Court in Boerne to be a congressional overstep of power. However, Gonzalez 
did not address this separation of powers problem which has as much importance at 
the federal level as it did at the state level in Boerne. Additionally, Gonzalez concerns 
the constitutional rights of an imported religion from Brazil with approximately 140 
adherents in the United States, while the religion at issue in the Smith case has 
indigenous roots in North America. This paper will take the approach of doctrinal 
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analysis to discuss the Gonzalez decision and the implications of laws limiting the use 
of religious sacraments in the United States. 

3. .DWKOHHQ�0RRUH (University of California, Santa Barbara) 
<kmoore@lawso.ucsb.edu>:  

7KH�4XUDQ�DQG�$PHULFDQ�3ROLWLFV��7KH�&XOWXUDO�
/RJLF�RI�6\PEROV�DQG�3XEOLF�6HUYLFH�

Keith Ellison’s election to US House of Representatives - the first Muslim member of 
Congress -- and his decision to use a Quran for his swearing-in ceremony, are events 
that were covered extensively by news media. When U.S. Rep. Virgil Goode (R-Va.) 
told his constituents that unless "we" tighten immigration, many more Muslims would 
be elected to public office and demand the use of the Quran, his demagoguery 
resonated with media pundits and commentators. Such demagoguery was partially 
discredited when news analysts noted that Ellison was an African American not an 
immigrant, but the broader story was about Muslims running for election. This paper 
will analyze the narrative representations of the controversy surrounding Ellison’s 
election and swearing-in ceremony, and examine the cultural normativities at play. 
Much of this paper will be devoted to the symbolism of using a sacred text in such 
public ceremonies as the congressional oath of office. Every system of meaning has 
mechanisms for interpreting the veracity of truth claims and qualifications for public 
trust. The reliance on a sacred text in a ceremonial oath to confirm the trustworthiness 
of a public servant is examined in this case where the dominant text (the Bible) is 
displaced by a rival (the Quran). The election of a Muslim congressman for the first 
time perhaps unexpectedly engendered in mainstream society not more ease with an 
advancing diversity in America, as much as unease with a sense of whiteness under 
siege in the world at large. 

4. 'DQLHO�%UXGQH\ (University of Chicago) <d-brudney@uchicago.edu>:  

(TXDO�6WDWXV�DQG�0XWXDO�&RQFHUQ�
EQUAL STATUS AND MUTUAL CONCERN Liberal thought opposes restrictions 
on religious exercise. The justification tends to invoke the value of individual 
conscience. Liberal thought is also hostile to religious establishment. Here, one 
justification is that establishment leads to restriction of religious exercise. However, if 
the state merely subsidizes religion, this claim is implausible. The liberal then often 
asserts that a religious subsidy undermines citizens’ equal status. But why, then, is 
equal status important enough to constrain the majoritarian process? The usual answer, 
stemming from the Kantian tradition, is that citizens have a moral right to such status. 
But a better answer stems from the British moral sense theory tradition. Crucial to a 
decent society is a nontrivial degree of concern by the state for each citizen and by 
citizens for one another. I argue that such concern is possible only if citizens have -- 
and are reciprocally acknowledged to have -- equal status. The reason to insist on 
equal status and so to reject any kind of religious establishment is not only (perhaps 
not primarily) citizens’ individual moral rights but, rather, the desirability of a society 
characterized by (a sufficient degree of) mutual concern. 
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3ROLWLFDO�7KHRORJ\��(WKLFV��DQG�/DZ��������
Paper Session 

(Session Organizer) Jennifer Beard, (Chair) Gregor Noll 

This session intends to present a group of papers concerned with political/ethical/theological 
beliefs, approaches or critiques. Each panelist draws from the work of a variety of political 
theologians and/or post-modern, post-structural philosophers in their critique of law and legal 
theory. Papers will include a critique of confessional practices in international refugee law; a 
theological ethicist approach to human rights and human rights law; philosophical and 
theological hermeneutics and political theology and the law. 

Topics: SOCIAL THEORY AND LAW RELIGION 

3DUWLFLSDQWV�
1. 3DPHOD�6ORWWH (University of Helsinki) <pamela.slotte@helsinki.fi>:  

7DONLQJ�DERXW�+XPDQ�5LJKWV�DQG�+XPDQ�H��/LIH��
$�7KHRORJLFDO�(WKLFLVW�3HUVSHFWLYH�RQ�
&RQWHPSRUDU\�+XPDQ�5LJKWV�DQG�+XPDQ�5LJKWV�
/DZ�

In my paper I give an account for my own position as a theologian as far as 
contemporary human rights and human rights law is concerned. In the account for my 
understanding of human rights, I will, to a large extent, fall back on late modern 
writings in theology, philosophy and law. It will primarily be a conceptual analysis 
which is offered. The topic is approach as a study of language, moral and legal (and 
religious). Apart from this, the analysis in the paper will include a self assessment of 
the own role as a researcher of theological ethics crossing so-called traditional 
disciplinary borders. As much of the research carried out on human rights is 
representative of the legal disciplines, how can - and how have - a theologian ethicist 
entered that predominantly legal discourse? Where does theology come in? What can 
be gained from the additional perspective on law, man and life? Or is it maybe even 
the case that human rights can be viewed as a life view to a certain extent - making it 
the "natural" research object for theology? 

2. :,OOLDP�0DF1HLO (Griffith University) <w.macneil@griffith.edu.au>:  

0LOOLRQ�'ROODU�7HUUL��7KH��&XOWXUH�RI�/LIH��DQG�WKH�
5LJKW�7R�'LH�

This paper will take as its point of departure one of the most spectacular instances in 
recent years of the (legal) "body in pain": that is, the fifteen-year medico-legal debate 
in America that was the Terri Schiavo case, over a woman in a persistent "vegetative" 
state and kept alive solely by mechanical means. This case provoked two starkly 
competing arguments, one about the right to die and, the other, about what can be 
called (as it was by the late, Pope John Paul II) the "culture of life". These positions, I 
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argue, were rehearsed not just in courts, legislatures and editorial pages, but in the 
images that circulate in popular culture and which constitute what I call lex populi. I 
propose to examine two films that address "termination"-or assisted suicide. They are 
Clint Eastwood’s Million Dollar Baby and Alejandro Amenabar’s The Sea Inside, 
both, incidentally, Oscar Winners in 2005 (Best Picture, Best Foreign Picture). 
Despite this synchronity, the two films are very different-- not so much, though, in 
death (both its central characters realise that desired goal), as "rights". For Million 
Dollar Baby and The Sea Inside invert the juridical, political and national stereotypes 
that attach to that discourse (the rights-fetishist American, the faith-fixated Spaniard). 
This chiasmus is occasioned by, and constitutes, I shall argue, an attempt to respond to 
(placate? challenge? beat them at their own game?) inroads made by "culture of life" 
advocates in their colonisation of rights discourse. This phenomenon, as legal 
philosophers like Ronald Dworkin of UCL/NYU and B.B. Pande of Delhi point out, is 
confined not only to America, but extends to Europe, Asia and the rest of the world-
think of the recently overturned legislation on assisted suicide in Australia’s Northern 
Territories. I will close by speculating on the role of faith, and the function it might 
play-none? all? some?-- in the forensics of death and dying, and, especially, in, and on 
the vexed issue of ’terminating’ the legal body in pain. 

3. 0DWLOGD�$UYLGVVRQ (Lund Univrsity, Sweden) <Matilda.Arvidsson@jur.lu.se>:  

/DZ�LQ�WKH�7LPH�WKDW�5HPDLQV��(VFKDWRORJLFDO�
3HUVSHFWLYHV�RQ�/DZ�

The paper investigates "Time" as a fundamental concept in and to Law. The starting 
point is George Bushs "War on Terror" with examples from the invasion and the 
subsequent occupation of Iraq. The paper is arguing for an eschatological 
understanding of Law and Time in relation to the "War on Terrorism", an 
understanding which changes the very perspective of Time, and which points at a 
State of Exception, an Exceptional State, in a legal as well as a literal understanding. 
In this last remaining Time, when Time in an eschatological understanding is brief, 
and when the State of Exception has brought Time and Law to a permanent stand still, 
International Law is found to coincide (in Time and Space) with National Law, and 
ultimately is facing unparalelled difficulties. Key Words are: Eschatology, 
International Law, Iraq, Jus ad Bellum, Jus in Bello, Jus post Bellum, Religion, Social 
Theory of Law, Theology, Time, The State of Exception, War on Terrorism, 

4. -HQQLIHU�%HDUG (University of Melbourne) <jlbeard@unimelb.edu.au>:  

&RQFHUQLQJ�7UXH�DQG�)DOVH�3HQDQFH��81+&5�
5HIXJHH�6WDWXV�'HWHUPLQDWLRQV�DQG�WKH�3DWK�WR�
5HIRUP�

This is a co-authored paper by Professor Gregor Noll and Dr. Jennifer Beard, who 
share a common interest in political theology and the law. This paper will explain our 
current work-in-progress: a joint project on the credibility assessment informing the 
refugee determination procedure operated by the Office of the UN High 
Commissioner of Refugees. The Office has been criticized repeatedly for wide 
variations in recognition practices, and has developed more stringent guidelines and a 
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questionnaire in response. Our article would use the analysis of the questionnaire as a 
stepping stone for a full exploration of the representational problems inherent in a 
determination procedure where uprooted persons are heard by international civil 
servants in a space seemingly above any particular jurisdiction. 

,VODPLF�/DZ�DURXQG�WKH�:RUOG��������
Paper Session 

(Session Organizer) Elizabeth Holzer, (Chair/Discussant) Uriya Shavit 

The session explores the logic and enactment of Islamic law in cases including Nigeria, West 
Jerusalem and Pakistan. 

Topics: RELIGION 

3DUWLFLSDQWV�
1. 0DUN�*RXOG (Haverford College) <mgould@haverford.edu>:  

.HPDO�)DUXNL
V�5HFRQVWUXFWLRQ�RI�,VODPLF�/DZ��$�
0RGHUQLVW�3RVLWLRQ�LQ�,VODPLF�-XULVSUXGHQFH�

Kemal A. Faruki formulated the most sophisticated, modernist version of Islamic law 
available in the literature, while, at the same time, arguing for the construction of an 
Islamic State in Pakistan. He grounded a progressive interpretation of Shari’a in 
fundamental tenets of Islam. For example, to avoid attributing omnipotence and 
omniscience to men, shirk, attributing God-like characteristics to anything other than 
God, he argued that ijma’, the consensus that guarantees the truth of interpretation, had 
to be limited in time and space. Such a consensus had to be subject to revision in new 
times and new places. To avoid hypocrisy, acting as if one was a committed believer 
when one was not, he argued required religious tolerance within the state, where no 
one would have an incentive to pretend to be a believer. These arguments constituted 
an understanding of Islamic law as grounded in fundamental religious tenets that had 
the potential to facilitate the reinterpretation, if the not he problematization, of 
fundamental legal/religious precepts. In this essay, I systematically reconstruct 
Faruki’s argument and show how it contributes to (Western) jurisprudence. It 
demonstrates that the meaning of a legal tenet depends on its application and thus 
transcends the Habermasian disjunction between justification and application. It also 
makes manifest the contention that principles are (partially) constitutive of the law. I 
also examine why Faruki’s argument has been unsuccessful in the competition over 
how Muslims should interpret Islam(ic law). While he constructs a lucid argument 
deriving from fundamental dogmas of Islam, I contend, that religion gains its power to 
motivate and legitimate actions from the value-commits that emerge from it, 
commitments that may differ from its avowed tenets. I examine the logic of religious 
commitments in Islam and ask if Faruki’s argument is compatible with them. 

2. ,GR�6KDKDU (Tel Aviv University) <idosha@bgu.ac.il>:  
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2Q�WKH�6RXUFHV�RI�'\QDPLVP�LQ�6KDUL
D�&RXUWV��$�
1HR�,QVWLWXWLRQDO�3HUVSHFWLYH�

Shari’a courts are often regarded as "traditional" religious tribunals - old-fashioned, 
non-modern institutions, which strictly implement, until this very day, the sacred, 
unchanging Islamic law. Although this image has been challenged in recent years, it is 
nevertheless still prevalent among students of Islamic law as well as in public opinion. 
This paper aims at presenting a different perspective on shari’a courts - a perspective 
that emphasizes the legal leniency and the openness to change that characterize these 
institutions. Based on ethnographic fieldwork conducted in one particular court - the 
contemporary shari’a court in West Jerusalem - I demonstrate the dynamism of this 
institution and the "culture of change" that prevails in it. I further argue that this 
dynamism has developed, to a significant extent, as a response to opposing pressures 
exerted on this court by two different organizational fields to which it belongs: the 
Israeli statal-bureaucratic legal field and the Islamic-Palestinian religious legal field. 
Each organizational field exerts its own influence on the court, pulling it in different 
directions and producing various forms of legal change. I contend that such an 
organizational perspective - and particularly insights from new-institutional theory - 
may help us understand the dynamism exhibited by this court, as well as by other 
shari’a courts in other times and places. 

3. /XTPDQ�=DNDUL\DK (Muslim College London) 
<luqmanzakariyah444@hotmail.com>:  

&HUWDLQW\�DQG�'RXEW�LQ�,VODPLF�&ULPLQDO�/DZ��$Q�
$QDO\VLV�RI�WKH�/HJDO�0D[LP��&HUWDLQW\�&DQQRW�EH�
5HSHOOHG�E\�'RXEW��

The procedural system of Islamic Criminal Law has been, either constructively or 
destructively, mounted with criticisms. One of the reasons for these criticisms is 
assumingly based on lack of incorporating the objective of Islamic Law through 
’intertexualizing’ the textual evidences on one hand and failure to extrapolate all 
sources available for ’dynamizing’ the Shariah legal system. In Islamic criminal 
system, certainty of the criminal intent and action "mens rea and actus reus" carries 
vital roles in adjudication and thus, for delivering justice especially in cases that 
involve harsh punishment such as huduud and qisaas} (fixed and retaliative 
punishments) "Islamic legal maxims" is one of the sources which aphoristically 
subsumes all the spectrums that purpose of Shariah is all about. There are five basic 
Islamic legal maxims on which the tenet of Islamic law is based. Among others is the 
maxim "al yaqiin laa yazuul bi al-shakk" (certainty cannot be repelled by doubt.). This 
article is aimed to address how this legal maxim and its sisters can be explored to 
ensure justices in Islamic criminal procedure. In doing so, the maxim and related ones 
will be explained. To make it more empirical some criminal cases published or judged 
in some Islamic countries will be evaluated. 

4. ,JQDWLXV�$FKLOHIX (De Loyola Attorneys) <deloyolaattorneys@yahoo.com>:  
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9DOLGLW\�RI�WKH�6KDULD�/DZ�DQG�,WV�$WWHQGDQW�
3UREOHPV��$�&DVH�6WXG\�RQ�WKH�1LJHULD�6LWXDWLRQ�

The paper intends to take a critical look at the validity of the application or operaion of 
the Sharia Laws in the wold in general and Nigeria in particular. The Sharia Law ids 
supposed to be operated on the same basis as the Customary Laws system in Nigeria. 
Which means,that the Sharia Law like the Customary Laws to be valid must first of all 
be subjected to the test of validity under the ( repugnancy doctrine ).The repugnancy 
doctrine provides that for a rule of custom or Sharia Law as the case may be, to be 
valid it must be satisfied that it accords with the principle of natural justice, equityand 
good conscience and by extension the basic fundamental human rights provisions.The 
doctrine has until recently being the basis of ascertaining the validity of application of 
the Sharia Law in Nigeria as contained in the Penal Codes Act. However, under the 
present political dispensation the Islamic fundamentalists has through participation in 
politics and eventual clinching of political offices around the world and in Nigeria 
alike succeeded in introducing a new rigid, fundamentalist dimension to the 
application of the Sharia Law in Nigeria.The present position of the Sharia Law in 
Nigeria like in many other Sharia Legal system has continued to evince problems and 
attract wide criticisms on the basis of it’s repugnancy nature, 
unconstitutionality,inhuman treatment and inconsistencies with the established 
international human rights standards.Finally, the paper will attempt to consider various 
arguments adduced in support of the Sharia Law by advocates such as writers,Islamic 
fundamentalists and scholars.In the same vein I intend to make critical suggestions 
and submission in respect of the seemingly negative trend of the operation of the Law 
in Nigeria and worldwide. 

5. 6KRDLE�*KLDV (University of California, Berkeley) <shoaib@berkeley.edu>:  

&RQVWLWXWLRQDO�-XULVSUXGHQFH�DQG�WKH�$ULWFXODWLRQ�
RI�,VODPLF�/DZ�LQ�(J\SW�DQG�3DNLVWDQ�

In this paper, I compare the evolution of Islamic law in, and through, the constitutional 
jurisprudence of Egypt and Pakistan. During the 1980s, the authoritarian regimes of 
Egypt and Pakistan were facing a crisis of authority. In response, they passed 
constitutional amendments to make Islam the principal source of legislation and 
empowered the constitutional courts to review legislation for consistency with Islamic 
law. I compare how the constitutional courts of Egypt and Pakistan develop Islamic 
legal norms, as opposed to applying the doctrine developed by historical madhabs 
(schools of Islamic law). I also explore whether these courts are defining a modern 
state madhab that would, in time, replace the historical madhabs. In other words, are 
norms articulated by these constitutional courts seen as God’s law or just positive law? 
Finally, I examine how Islamist, traditionalist, and liberal forces influence the 
articulation of norms by the constitutional courts. This comparative project helps us in 
understanding the nature of shari’a as the legal system of a modern state. 

1HJRWLDWLQJ�WKH�5HOLJLRQ�6HFXODU�/DZ�'LYLGH�DURXQG�WKH�:RUOG��������
Paper Session 

(Session Organizer) Elizabeth Holzer, (Chair/Discussant) Hendrik Hartog 
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Topics: RELIGION 

3DUWLFLSDQWV�
1. 0DUD�0DODJRGL (University of London) <gvwym@yahoo.it>:  

'HEDWLQJ�6HFXODULVP�LQ�WKH�/DVW�+LQGX�.LQJGRP��
1HSDO
V�'HPRFUDWLF�([SHULHQFH�����������

The present paper aims to investigate the debate over a secular constitutional 
establishment in Nepal following the overthrowing of the Panchayat regime and the 
restoration of democracy in 1990. The paper shall analyse the modalities, reasons and 
implications of the enduring definition of Nepal as a ’Hindu kingdom’ in the 
democratic constitutional framework. It has been argued that the constitutional 
provisions referring to Hinduism were enshrined in the 1990 Constitution to protect 
the ’traditions’ of the country, give historical continuity to its institutions, and to 
consequently grant legitimation to the political system established by the new 
Constitution. However, such provisions placed Hinduism at the core of the state-
constructed Nepali identity. The emphasis on the unity of Nepalese people seemed to 
discard its inner religious and ethno-linguistic plurality. This fact raised the question 
of how representative such state-constructed identity was of the entire population. 
Thus, after 1990, the relationship between Hinduism and the Nepalese state has come 
under fierce attack from the Janajati (ethno-linguistic minorities), the Maoists, leftist 
political parties and civil society. The constitutional provisions referring to Hinduism 
have been strongly contested, being perceived as the instrument endorsing and 
perpetuating forms of social, cultural and religious exclusion, discrimination and 
oppression. This paper aims to investigate the veracity of such claims in the light of 
the social implications of Nepal’s legal developments, interpretation and application of 
its legal rules. 

2. )UDQN�5DYLWFK (Michigan State University) <fravitch@law.msu.edu>:  

0DVWHUV�RI�,OOXVLRQ��7KH�8QLWHG�6WDWHV�6XSUHPH�
&RXUW�DQG�5HOLJLRQ�

The use of broad but unsubstantiated principles has recently dominated the reasoning 
in cases under the religion clauses of the U.S. Constitution. I will assert that courts 
have failed to substantiate the use of universal principles such as neutrality, and 
interpretive principles such as original intent, upon which they often rely. Courts have 
also tended to reflexively analyze the "traditional" principles of separation and 
accommodation. By reflexively relying on unsubstantiated principles the courts, and 
especially the U.S. Supreme Court, are able to impose majoritarian understandings 
through their interpretation of the religion clauses, while at the same time obfuscating 
the reasons for this imposition. The decisions tend to favor secularized, christocentric 
experience. These two biases are often treated as antithetical, yet when one looks 
closely at the cases both biases appear to effect outcomes (even in the same opinion). 
Thus, we end up with doctrines that appear at the same time to favor Christianity and 
secularism. Such results seem to be watered down and secularized to devout 
Christians and at the same time seem to religious minorities and dissenters to favor the 
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dominant Christian culture. This bias is consistent with aspects of American culture 
and judges who are culturally and historically situated are influenced by such bias. Yet 
the principles and tests used by courts in religion clause cases are inadequate to deal 
with this social and legal reality. 

3. (XJHQH�7DQ (Stanford University) <eugenet@stanford.edu>:  

3URIRXQGO\�6HFXODU�DQG�5HOLJLRXV��0DQDJLQJ�
5HOLJLRQ�LQ�0XOWL�5HOLJLRXV�6LQJDSRUH�

Consider the paradox: Singapore is a secular, multiracial country, yet religion is 
envisaged to have a role in nation building. Religion exerts a tremendous pull on 
Singaporeans of various faiths, not least in the context of the global phenomenon of 
religious resurgence. Singapore is buffeted by transnational associational pulls that are 
more than just emotive and rational. Can a strong religious identity co-exist with a 
strong Singaporean identity? This paper examines the institutional and legal 
framework for secularism and the management of religion in Singapore within the 
governing ethos of multi-racialism (which includes multi-religiosity). The plethora of 
institutions overseeing various faiths nestles with a coercive, pre-emptive legislative 
regime in forestalling any religious extremism and inter-faith conflicts. Yet the fear of 
vulnerability given the geopolitical sensitivities against the backdrop of the post-
September 11th "war against terror" ensure that the scrutiny, surveillance, and 
sensitivity would be hallmarks of the state’s tightrope walk between secularism and 
wielding control and influence over religion and its expression for the purposes of 
state- and nation-building. The policy impulses behind the state’s co-option of religion 
to reinforce the teaching of moral values, to sustain economic vitality, and to urge the 
practice of one’s religion in keeping with the secular and multiracial mores of 
Singaporean society will also be examined. 

4. 0DUN�7KRPDV (Queensland University of Technology) <m.thomas@qut.edu.au>:  

-XGJH�1RW��/HVW�<H�%H�-XGJHG"�6DFUHG�6WUXFWXUH��
6HFXODU�(UURU�

In 2003, the Anglican Diocese of Brisbane, Australia, convened (for the first time in 
its history) a unique creature of canon law, a Panel of Triers, to hear charges of 
"disgraceful conduct" levelled against a retired bishop, Donald Shearman. The Panel 
operated within a structure broadly analogous to an administrative tribunal, with 
powers to make findings of fact and determine guilt, although it was empowered to 
make recommendations only on penalty. The judgement handed down by the Panel of 
Triers showed signs of a disturbing range of flaws in the decision-making process 
which, had they been committed by a body susceptible to judicial review, would have 
resulted in the decision being set aside. In the course of proceedings and in the 
judgement, the Panel appears to have prejudged the outcome, exemplified by its 
depriving the accused Bishop of his title, despite the Panel not, itself, having the 
power to remove the accused from the indelible condition of Holy Orders. Then, in 
making recommendations on sentence, the Panel showed utter disregard for the 
principle of proportionality (as enunciated by both the High Court of Australia and 
religious authorities) in recommending the maximum penalty, deposition from Holy 
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Orders, for offences which were distinguishable from the most serious examples of the 
offence on at least six grounds. As a religious body with little direct experience of 
curial standards, flaws in the process applied by the Panel would have been 
unsurprising. What is surprising is that the Panel included a Supreme Court judge, 
appointed by the Archbishop for the purpose of presiding over, and presumably 
providing appropriate judicial experience to, the Panel. 

5. 0DQIUHG�$VFKNH (University of Giessen, Germany) <winckelmann.aschke@t-
online.de>:  

5HOLJLRQ�DQG�6HFXODU�/DZ�LQ�WKH�'LVWULEXWHG�2UGHU�
RI�0RGHUQ�6RFLHW\�

This contribution deals with the question if a societal primacy of religion is 
compatible with the functional differentiation of modern society. The theoretical 
concept of functional differentiation tends to suppose an equilibrium and an 
equivalence of particular subsystems. Empirically there are more clues to suppose 
disequilibrium, disproportionality and even discrepancy. The question is then how 
modern society can guarantee integration. This contribution suggests a concept of 
distributed order by autonomous evolution and co-evolution of particular subsystems, 
a concept which may also help to understand the specific dynamics and the learning 
capacity of modern society. The central thesis is: Modern society is characterised by 
distributed order. Modern society therefore needs weak mechanisms of integration 
which respect and protect the autonomous evolution of particular subsystems. The 
core concept of western Constitutions consists of a set of weak integration 
mechanisms, like fundamental human rights and the principle of balance of power, 
which aim at minimizing the disequilibrium of subsystems instead of maximizing an 
equilibrium of social order. This is the theoretical background for a discussion of the 
role of religion and secular law in modern society. 

1HWZRUNV�DQG�6WDWHV��7KH�,QWHUVHFWLRQ�EHWZHHQ�5HOLJLRQ��,GHQWLW\��DQG�
%RXQGDULHV��������
Paper Session 

(Chair) Janet Halley, (Session Organizer) Moria Paz 

A Journey across religion and states - the case of Europe, USA and Canada 

Topics: CITIZENSHIP AND NATION CULTURE 

3DUWLFLSDQWV�
1. 3DVFDOH�)RXUQLHU (University of Ottawa):  
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7KH�$GMXGLFDWLRQ�RI�2WKHUQHVV�LQ�&RQVWLWXWLRQDO�/LEHUDO�6WDWHV��$�
&ULWLTXH�RI�WKH��0XOWL�&XOWXUDO�(QFRXQWHU�LQ�WKH�(QIRUFHPHQW�RI�
0DKU�
In Canada, the United States, France and Germany, members of Muslim communities 
have claimed recognition of their religious particularity, their autonomy, and their 
lawmaking capacity vis-à-vis the monopoly of the state. Legal terms and concepts 
rooted in Islamic family law have thus penetrated Western legal systems through one 
of two routes. First, in accordance with international private law rules (conflict of 
laws), which often directly incorporate Islamic family law (the case of Germany and 
France); or, second, by way of interpretation of secular domestic laws (the case of 
Canada and the United States). My presentation seeks to understand the politics of 
transnational Islamic family law through the migration of one particular legal 
institution: Mahr, "the gift which the bridegroom has to give to the bride when the 
contract of marriage is made and which becomes the property of the wife". The 
migration of Mahr to Western states has unfolded at the crossroads of several doctrinal 
fields and disciplinary boundaries-contract and family law, constitutional and Islamic 
law, public policy and private ordering, (majoritarian) public order and (minority-
based) identity politics, formal and substantive equality. Through an analysis of the 
case law, I will suggest that once Mahr departs from Islamic family law to land in a 
Western chamber of law, it can never go back home again. How do the diverse and 
contradictory conceptual themes around Islamic law and Islamic theory get received or 
brought to constitutional liberal states? What are the modes of influence in the 
selection and imposition processes of Mahr as a legal transplant? 

2. ,VDEHO�-DUDPLOOR (Universidad de los Andes):  

)DPLO\��1DWLRQ��DQG�5HOLJLRQ�LQ�1LQHWHHQWK�&HQWXU\�/DWLQ�$PHULFD�
Marriage reform became one of the central issues of debate regarding the family in 
nineteenth century Latin America as it was linked to the often conflicting projects of 
nation formation and secularization. By the end of the century, most countries had 
solved this tension either by adopting the Catholic version of marriage as the 
"national" or the Civil law version of marriage as the "national". I propose that this 
version of nation with marriage at the center reproduced the "honor" narratives of 
colonial times instead of interrogating them and delayed the "domestication" of the 
family. 

3. *RNFH�<XUGDNXO (Brock University):  

0XVOLP�:RPHQ�DJDLQVW�,VODP��$�&RPSDULVRQ�RI�1HFOD�.HOHN�LQ�
*HUPDQ\��$\DDQ�+LUVL�$OL�LQ�WKH�1HWKHUODQGV��DQG�,UVKDG�0DQML�LQ�
&DQDGD�
In the last years, some Muslim immigrant women started raising their voices against 
practices that are associated with Islam and Muslim communities in Western Europe 
and North America. This movement brought up the question of compatibility between 
treatment of women in Muslim immigrant communities and the multicultural policies 
of the immigrant receiving states. In this paper, I aim to compare and contrast three 
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Muslim women’s reactionary writings about Islam, gender relations and Muslim 
immigrant communities. Specifically, I will focus on Necla Kelek, a German-Turkish 
sociologist who received the prestigious Scholl Award in Germany with her book "the 
Foreign Bride" (die Fremde Braut); Ayaan Hirsi Ali, a Dutch-Somalian parliament 
member in the Netherlands; and Irshad Manji, a Canadian woman from a Pakistani 
family who received public attention with her book "Trouble with Islam". While 
comparing their writings, interviews and biographies, I explore the social and 
biographical reasons that urged these women to raise their voices against Muslim 
practices in the immigration context as well as the reactions that they got from their 
own communities and the receiving societies. Moreover, I compare and contrast the 
discussions around gender equality and multiculturalism in Germany, in the 
Netherlands and in Canada. In conclusion, I point out to immigrant women’s 
discourses that challenge the patriarchal family system in Muslim communities while 
falling into the trap of reifying the racialized immigrant integration. 

4. 0RULD�3D] (Harvard University):  

$�1RQ�7HUULWRULDO�(WKQLF�1HWZRUN�0HHWV�WKH�6WDWH�6\VWHP�
Today, two political choices seem open to dispersed ethnic minority communities who 
seek to maintain their culture as a group: some form of cultural autonomy under the 
framework of larger political representation through their host states, or a battle for 
self-determination. Cultural autonomy is generally confined to the private realm and is 
short of political self-rule; self-determination, in turn, involves the achievement of 
group rights and political power through the establishment of independent political 
control over territory. In this paper I introduce an ethnic community movement that 
had a different vision for group identity: the Alliance Israélite Universelle, a Jewish 
group that flourished between 1860 and 1920, operating throughout Eastern Europe 
and the Middle East. In constructing group identity, the Alliance network blended the 
characteristics that we typically identify with ethnic states and those that we associate 
with transnational networks. It was non-territorial like a transnational network, but yet 
retained public political content. Uncovering the history of the Alliance sheds new 
light on current scholarship regarding the phenomenon of international networks. 
Compared to other examples explored in the scholarly literature, the Alliance was a 
much earlier example of such a configuration. The Alliance also presents a new type 
of network: a transnational ethnic collective with political self-rule. In this talk, I focus 
on the interaction between the Alliance and the nation-state system of power. Rather 
than undermining state power, I argue that this organization actually helped to solidify 
the modern nation-state system. Ultimately, however, the concentration of power in 
the hands of nation-states constricted the operating space for the Alliance, eliminating 
its ability to exercise independent political power and causing the group's influence to 
wane. The history of the Alliance holds considerable relevance for discussions on 
contemporary non-territorial ethnic groups and for the emerging debate on the 
prospects for multiculturalism in the liberal state. 

7UDQVIRUPDWLRQHQ�LQ�.ULPLQDOLWlW�XQG�6WUDIH�
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)HDWXUHG�6HVVLRQ��7UDQVIRUPDWLRQ�LQ�&ULPH�DQG�3XQLVKPHQW��)URP�/RFDO�
WR�*OREDO��������
Roundtable 

(Participant) David Garland, (Participant) Joachim J. Savelsberg, (Session Organizer) Mona 
Lynch, (Participant) Katja Franko Aas, (Participant) Farid Samir Benavides-Vanegas, 
(Participant) Laura Piacentini 

This featured session will examine the continuities and discontinuities across time and place 
in the crime control/penological landscape. It will explore how and to what extent 
globalization processes (in terms of transportation and "border crossings" of ideas, practices, 
policies, and economies) influence how local criminal justice/penological change takes shape 
in varied settings, as well as the limits to these broader influences on local systems. Each 
panelist will talk holistically about his/her work in terms of how it illuminates these 
issues.The discussion will consider and debate the robustness of recent theoretical 
contributions, as well as the varied empirical approaches to test those theories, that seek to 
explain the process of late modern penal transformation across and within different locales. 

Topics: PUNISHMENT CRIME 

3DUWLFLSDQWV�
&RQWUDGLFWLRQ��3HUVLVWDQFH��&KDOOHQJH��7KH�6WDWXV�RI�&DSLWDO�3XQLVKPHQW�
LQ�WKH�8QLWHG�6WDWHV��������
Paper Session 

(Session Organizer) Austin Sarat, (Chair/Discussant) Jody Lynee Madeira 

What is happening to the death penalty and in the death penalty process in the United States? 
What forces/factors explain capital punishment’s persistance, reveal its contradictory 
elements, and highlight the challenges it faces? Sponsored by CRN 11 

Topics: PUNISHMENT 

3DUWLFLSDQWV�
1. 7LPRWK\�.DXIPDQ�2VERUQ (Whitman College):  

&DSLWDO�3XQLVKPHQW�DQG�WKH�3DUDGR[�RI�/HWKDO�
,QMHFWLRQ�

Until just recently, many students of the death penalty (including the present author) 
contended that the near-universal adoption of lethal injection as a method of execution 
in the United States had, at least in part, rendered the practice of capital punishment 
more or less unproblematic. However, in the past three or four years, that contention 
has proven surprisingly misguided, as an increasing number of imminent executions 
have been challenged in court on the ground that this method constitutes a form of 
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cruel and unusual punishment. The purpose of this essay is, first, to ask how to make 
sense of this shift in the receptivity of courts to such challenges; second, to ask what 
these challenges portend for the future of capital punishment; and, finally, to ask what 
the increasingly problematic character of this method of execution might tell us about 
transformations in dominant cultural understandings regarding the human body, the 
permissibility of pain deliberately inflicted by the state, and, most broadly, the limits 
of the legitimate punitive power of what might be called "the late liberal state." 

2. 3DXO�.DSODQ (University of California, Irvine):  

)DFWV�DQG�)XULHV��7KH�$QWLQRPLHV�RI�/DZ�DQG�
5HWULEXWLRQ�LQ�WKH�:RUN�RI�&DSLWDO�3URVHFXWRUV��

One way of investigating capital punishment’s life or death in the U.S. is to examine 
the practices and consciousnesses of the persons who most vociferously promote its 
purported benefits-capital prosecutors. In this paper, I analyze the work of California 
Capital Prosecutors through a close reading of trial transcripts and also interviews 
from three large diverse California counties. The results of this analysis show that 
prosecutor discourse and consciousness evinces a paradox of sorts-while instantiating 
powerful ideological themes that underlie state killing (such as retribution and 
individualism) in trial discourses and also interviews, prosecutors also assert the 
primacy of ’facts’ and ’law.’ Why is this paradoxical? It is firstly because there is a 
tension between the rational, formal, bureaucratic process through which prosecutors 
narratively construct reality and the affective, moralistic, and inflammatory content of 
that constructed reality. Secondly, prosecutors’ profound commitment to and 
valorization of the rational, formal ’law’ is at odds with their belief that the law’s 
purpose is to provide retribution on the behalf of the families of murder victims and 
also society in general. While this tension does not represent a strict measure of capital 
punishment’s lifespan, its continued presence in the law suggests that while the death 
penalty may be weakened in the United States, it is not close to dying. 

3. 6XVDQ�%DQGHV (DePaul University (Visiting Professor, University of Chicago 2007-
2008)):  

7KH�+HDUW�+DV�,WV�5HDVRQV��$EROLWLRQ�DV�D�&KDQJH�
RI�+HDUW�

The debate about the future of the death penalty often focuses on whether its 
supporters are animated by instrumental or expressive values, and if the latter, what 
values the penalty does in fact express, where those values originated, and how deeply 
entrenched they are. In this paper I argue that a more explicit recognition of the 
emotional sources of support for and opposition to the death penalty will have salutary 
consequences for the clarity of the debate. The focus on emotional variables reveals 
that the demarcation between instrumental and expressive values is porous; both types 
of values are informed (or uninformed) by fear, outrage, compassion, selective 
empathy and other emotional attitudes. More fundamentally, though history, culture 
and politics are essential aspects of the discussion, the resilience of the death penalty 
cannot be adequately understood when the affect is stripped from explanations for its 
support. Ultimately, the death penalty will not die without a societal change of heart. 



 2

4. 'DYLG�*DUODQG (New York University):  

7KH�)RUPV�DQG�)XQFWLRQV�RI�$PHULFDQ�&DSLWDO�
3XQLVKPHQW�

Today’s American system of capital punishment - defined as the whole set of 
discursive and non-discursive practices through which capital punishment is enacted, 
evoked and experienced - has a peculiar institutional form. This paper argues that an 
analysis of that distinctive form, and the processes that have produced it, can help 
explain the retention of this institution in a context of widespread abolitionism and 
provide important clues to the real functions of today’s death penalty. 

.LOOLQJ�6WDWHV�DQG�7KHLU�.LOOLQJ�3UDFWLFHV��������
Paper Session 

(Session Organizer) Austin Sarat, (Chair/Discussant) David F. Greenberg 

This panel looks at the cultural, social, and political functions of state killing in different 
national contexts. 

Topics: PUNISHMENT 

3DUWLFLSDQWV�
1. (YHUDUG�0HDGH (University of California, San Diego) <emeade@ucsd.edu>:  

3XQLVKPHQW�DQG�3URSK\OD[LV��7KH�/DVW�'HFDGH�RI�
WKH�'HDWK�3HQDOW\�LQ�0H[LFR�&LW\������������

Progressive legislators stuck the death penalty from Mexico’s Revolutionary penal 
code of 1929, to international acclaim. Following a generation of political violence, 
social revolution, and civil war, the new state strove to expunge exemplary, retributive 
justice from public space, and replace it with a whole host of modern, redemptive 
institutions. But, the execution of common criminals, even those sentenced to death, 
had long fallen out of practice. A mix of clemency and neglect ruled the day. At the 
same time, several of the first convicts to be spared execution by the passage of the 
new penal code eventually suffered "la ley fuga," extrajudicial execution at the hands 
of law enforcement. Furthermore, an important subset of criminals who had piqued a 
particular public ire died terrible deaths on the Islas Marías, Mexico's dreaded penal 
colony, a practice continued since long before 1929. It is thus extremely difficult to 
assess the impact or meaning of the abolition of capital punishment in simple or 
absolute terms. Through an examination of the judicial and prison records of more 
than one thousand homicide cases prosecuted in Mexico City and federal jurisdiction 
during decade preceding and the years immediately following the abolition of the 
death penalty, including all known capital cases from this period, this paper will 
attempt to index the legislative achievement of abolishing capital punishment with a 
set of customary practices for dealing with homicide convicts, achieving a more 
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balanced portrait of the criminal justice system and the broader significance of 
progressive reforms therein. 

2. 3DWULFN�7LPPRQV (San Jose State University) <ptimmons99@gmail.com>:  

:RPHQ�DQG�7KHLU�'HDWK�6HQWHQFHV�LQ�1LQHWHHQWK�
&HQWXU\�0H[LFR�

Were women sentenced to death in nineteenth-century Mexico? Historical analyses of 
punishment and gender in nineteenth-century Mexico offer only a negative answer to 
this question. The literature assumes that law enforcement authorities in Mexico did 
not bring capital sentences against women. But documents recently uncovered in 
Mexico’s National Archive and its Supreme Court Archive reveal that women were 
indeed sentenced to death in Mexico. Using these newfound documents, this paper 
explores that unknown history to challenge the received wisdom that women were not 
sentenced to death in nineteenth-century Mexico. The paper provides a Latin 
American example to explore questions about the relationship between women and 
punishment. 

3. %RWDNR]�.DVV\PEHNRYD (Central Archive of Tajikistan) 
<b.kassymbekova@gmx.net>:  

.LOOLQJ�DQG�3DUGRQLQJ��'HDWK�3HQDOW\�DV�D�3ROLWLFDO�
7RRO�LQ�6RYLHW�7DMLN�5HSXEOLF�LQ�����V���V�

It is usually thought of the Soviet repressive politics against its opponents as simply 
brutal, where death penalty was extensively used. However, my research of the 
archival data of 1920s and 1930s of Soviet Tajik Republic reveals data that suggests 
that brutality as well as "kindness" were integral part of Soviet politics in its "East." In 
1920s and still in 1930s Soviet administration’s main enemies in Tajik Republic were 
those who today could be called "Islamic freedom fighters or terrorists", but back then 
in Soviet language were called "basmachi" (literally translated as "trouble makers"). 
New data reveals that although many of "basmachis" were punished with death for 
opposing the Soviet rule, still many were let free in public in theatrically organized 
courts. Thus, pardoning just as killing were important tools to win over the "masses." 
The proposed paper will analyze strategies of killing and pardoning of "basmachi" and 
theorize on the role of paternalistic image of the Soviet state in its most peripheral 
location in the early and unstable years of its rule. Serious attempts of the Soviet 
administration make its political killings seem not simply as "war strategies", but 
rather as a "necessary evil" are fascinating to study. The paper will also theorize on 
Soviet instituting of modern state legal systems, which were not present previously in 
the region, and the role of death penalty within it. 

4. (YL�*LUOLQJ (Keele University) <e.j.girling@crim.keele.ac.uk>:  
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*OREDO�:LWQHVVLQJ�DQG�WKH�/LPLWV�RI�3XQLVKPHQW��
)RRWDJH�IURP�,UDT�

This paper examines the implications of the global witnessing of unedited footage 
from Iraq of practices and (mis)practices of punishment namely the treatment of 
prisoners in Abu Ghraib and the execution of Saddam Hussein. Specifically it will 
explore the public debates that ensued vis a vis the death penalty and imprisonment in 
the UK, USA and Italy and the new ’narrative possibilities in the conversation(s)’ 
(Sarat, 2001, p.250) about state killing and prisoner abuse that such witnessing 
enabled. Executions and any of their televised formats have been seen as "partial 
disclosures" (Garland 2002) aiming to "maintain the dignity and positive values of the 
institutions staging it" Garland (2002, p.473). The paper goes on to assess the extent to 
which footage of Saddam’s execution and prisoner abuse in Abu Ghraib has 
challenged such partial disclosures and exposed the impasses of the scopic regimes 
(Jay, 1988) of seeing and representing the death penalty. It concludes by discussing 
the implications of this new ’manner of viewing’(Lesser 1993) for penal sensibilities. 

)UDFWXUHV�LQ�WKH�$PHULFDQ�&DSLWDO�3XQLVKPHQW�0DFKLQHU\��������
Paper Session 

(Chair/Discussant) Patrick W Timmons, (Session Organizer) Mona Lynch 

Topics: PUNISHMENT 

3DUWLFLSDQWV�
1. 5LFKDUG�:HLVPDQ (York University) <rweisman@yorku.ca>:  

5HPRUVH�DQG�3V\FKRSDWK\�DW�WKH�3HQDOW\�3KDVH�RI�
WKH�&DSLWDO�7ULDO��+RZ�3V\FKLDWU\
V�9LHZ�RI�
�0RUDO�,QVDQLW\��+HOSV�%XLOG�WKH�&DVH�IRU�'HDWK�

This paper discusses how the shift in psychiatric representation from the ’morally 
insane’ perpetrator of the 19th century to the modern psychopath or person with 
antisocial personality disorder involves a recasting of the offender from some one 
afflicted with an illness whose criminal misconduct is merely a symptom of their 
disorder to someone whose criminal misconduct is perceived as an expression of their 
true character. Drawing upon recent case law, the paper then shows how prosecutors 
deploy this modern psychiatric reconfiguring during the penalty phase of the capital 
trial to persuade jurors to decide in favor of death over life without parole. Central to 
the building of this narrative is the reframing of what are taken as the offenders’ 
silence or unconvincing attempts to show remorse as evidence of a pathology whose 
primary manifestation is the incapacity to feel or experience moral emotions. 
Applying but also modifying Harold Garfinkel’s work on degradation ceremonies, the 
paper shows how the pathologizing of the offender’s lack of remorse involves a rite of 
passage in which he or she is symbolically reconstituted from someone whose life is 
viewed as worthy in spite of their crime to someone for whom death is the only 
appropriate penalty. 
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2. 9DOHULH�+DQV (Cornell University) <vh42@cornell.edu>:  

'HDWK�LQ�'HODZDUH��-XGJHV��-XULHV��DQG�5DFH�
This paper reports early results from an ongoing study of factors influencing the 
decision to give the death penalty in the state of Delaware. Delaware is a good site for 
such a study because of its small size, which enables researchers to examine each 
death-eligible case in the contemporary period of capital punishment. Another feature 
of Delaware is that during the contemporary period of capital punishment, juries 
decided the sentence during one period, and judges with jury input decided the 
sentence in a subsequent period. Thus, the study has the potential to inform us about 
how the presence of the jury or judge as the ultimate sentencer affects the process and 
outcomes in capital cases. 

3. 6DPXHO�*URVV (University of Michigan) <srgross@umich.edu>:  

([HFXWLRQV�DQG�([RQHUDWLRQV�LQ�WKH�8QLWHG�6WDWHV�
Most false convictions in criminal cases are not only unobserved but effectively 
unobservable: we can’t identify them when they occur, and we have no reliable 
method of doing so after the fact. Our knowledge of the processes that produce these 
errors is based largely on the small and unrepresentative subset of false convictions in 
which the innocent defendants were ultimately exonerated. As a result, we have no 
reasonable estimates of the frequency of false convictions, and little information on 
the characteristics of the cases that produce them. In this paper we begin to address 
these issues in the context of capital punishment in the United States. Since 1973 there 
have been 124 exonerations of prisoners under sentence of death in the United States, 
and over 1050 executions. Because these capital cases are both comparatively 
numerous and uncommonly well documented - executions and exonerations alike - we 
are able to use them to identify some of the structural predictors of error in capital 
prosecutions in the United States, and to generate preliminary estimates of the 
frequency of false convictions among American prisoners who have been sentenced to 
death. 

4. 'DQLHO�:LOOLDP�/D&KDQFH (University of Minnesota, Twin Cities) 
<lacha026@umn.edu>:  

6WDWH�.LOOLQJ�DQG�&XOWXUDO�$Q[LHW\�$PLGVW�D�
/LEHUDO�&RQVHQVXV�

Historical accounts of the death penalty in the United States document a significant 
decline in its application and popularity over the course of the 1950s. Amidst this slow 
decline, however, some offenders were still sentenced to death and executed. One 
execution that captured national attention during this period was that of Nebraska 
teenage serial killer Charles Starkweather. Examining media coverage of 
Starkweather’s trial and execution, I argue that structuralist, utilitarian responses to his 
crime amplified anxiety and social discord in the culture, ultimately undermining the 
hegemonic sense of social and political solidarity that historians have described in 
their accounts of the late 1950s. Starkweather’s crime and the responses it elicited 
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called into question the very premises upon which the era’s penal welfarism was 
based: the assumptions that the world is a knowable, controllable place and that a 
competent state could use social science to maximize social harmony. With those 
premises called into question, Starkweather’s execution had an aura of incoherence 
and futility about it. Even though it was part of a larger decline in state killing, 
Starkweather’s case ultimately reveals one impetus for an eventual shift in punishment 
in the United States away from utilitarianism and toward retributivism. 

7KH�([SHULHQFH�RI�,QFDUFHUDWLRQ�LQ�1RUWK�$PHULFD��WKH�8�.���DQG�*HUPDQ\�
�������
Paper Session 

(Session Organizer) Ben Fleury-Steiner, (Chair) Amy E. Lerman, (Discussant) Jill McCorkel 

According to recent estimates, over 9 million people are currently incarcerated worldwide, 
and rates of incarceration are on the rise in all parts of the world. Yet despite the panoply of 
research examining the social consequences of criminal justice policies over the last several 
decades, little scholarship has addressed the effects of imprisonment on prisoners themselves. 
This set of papers examines the attitudes and behaviors of individuals who have been 
incarcerated. The panel addresses a variety of issues related to the experiences of 
incarceration, and the consequences of these phenomena for individuals, their families, and 
their communities. 

Topics: PUNISHMENT HUMAN RIGHTS 

3DUWLFLSDQWV�
1. .DULQ�0DUWLQ (University of California, Berkeley):  

$�0RGHO�6WDWH�3ROLF\�IRU�WKH�7UHDWPHQW�RI�WKH�
:URQJIXOO\�&RQYLFWHG�

The past 20 years have seen a dramatic increase in the number and quality of laws 
dealing with the issue of wrongful conviction and incarceration. The momentum 
continues to accelerate. In particular, the existence and provisions of statutes that 
provide compensation to the wrongfully convicted raise critical questions of society’s 
moral and financial obligations upon the failure of one of its fundamental systems. 
Although there are approximately 15,000 wrongfully incarcerated people in the United 
States, and although there are hundreds of wrongfully convicted people who have been 
released from prison, fewer than half of all US states have a statute providing for any 
compensation of exonerated people. This analysis 1) examines whether exonerees 
require and deserve comprehensive compensation that includes both financial 
remuneration and the provision of social services; and 2) describes the model state 
policy for the treatment of wrongfully convicted people who have been released from 
prison. The analysis identifies the immediate and enduring effects of wrongful 
conviction and incarceration in terms of stigma, criminal record, employment, 
housing, mental health, medical issues and life skills; analyzes international and US 
domestic policy regarding the compensation of exonerees; reviews the relevant 
existing model statutes; and, from these efforts, generates a set of recommendations 
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that would allow a state to fully address the monetary and restorative compensation of 
exonerees. The recommendations for the model state policy for the treatment of the 
wrongfully convicted address the issues of: standards for qualifying for compensation 
and services, monetary compensation, restorative compensation, and other aspects 
such as expungement and notification. 

2. 3DXO�0DVRQ (Cardiff University):  

+RZ�WKH�3UHVV�6XSSRUW�0DVV�,QFDUFHUDWLRQ�LQ�
%ULWDLQ�

This paper concerns the manner in which prisons and the prisoner are constructed in 
the printed press. It contends that, broadly, newspapers do not only normalize prison, 
glossing over its underlying function as an instrument of pain delivery, but promote its 
use and expansion through misinformation, distortion and lies about those in prison 
and the conditions they are subjected to. Based upon the findings of the Prison Media 
Monitoring Unit, Cardiff University, the paper suggests newspapers offer very few 
interventions in the penal debate from prisoner’s rights movement, dissenting political 
voices or even the Home Office itself. Meanwhile, the ’expert’ legitimating function of 
dominant pro-prison voices are used to represent public opinion - whether constructed 
as a ’common sense’ view or as "political correctness gone made", the preferred voices 
- the Conservative MP, the Prison Officers Association, the pub landlord, the victim 
support group spokesperson and so on primarily define public opinion on prison. 

3. -XOD�+XJKHV (University of New Brunswick):  

6HQWHQFLQJ�5HIRUP�LQ�&DQDGD��7KH�,PSDFW�RQ�
$ERULJLQDO�3ULVRQHUV�

The last 10 years have seen extensive reforms to the law of criminal dispositions in 
Canada and in 2006, the House of Commons is once again considering a new set of 
reforms. Despite their apparent disparate nature, these reforms have all focused on less 
imprisonment for non-violent crime and more imprisonment and more long-term 
imprisonment for violent crime. The reforms were intended to reduce the rate of 
imprisonment and the rate of overincarceration of first nations people. The reforms 
have achieved neither goal. They failed on their first goal because prisons are 
increasingly filled with remand prisoners, so while the rate of sentenced prisoners is 
decreasing, this decrease is almost completely compensated for by higher remand 
incarceration rates. They failed on their second goal because the focus on violent 
crime has had a differential and discriminatory impact on aboriginal offenders. This 
discriminatory impact is exaggerated for prisoners at the intersection of multiple 
grounds of discrimination, such as aboriginal women or aboriginal youth. The paper 
argues that any further sentencing reform will have to consider the human rights 
impact on first nations people and require some serious rethinking of the violent/non-
violent offences divide. This can only be done if a systemic human rights approach is 
brought to bear on the analysis of appropriate dispositions. 

4. 'DQLHOD�+RVVHU (University of Hannover):  
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*XLOW�DQG�6KDPH�DV�3UHGLFWRUV�RI�5HFLGLYLVP�RI�
<RXQJ�2IIHQGHUV�

Shame and guilt are moral emotions which result from the deviation of internalized 
standards. Both constructs differ with respect to their developmental processes, 
accompanying emotions and behavioral consequences. Shame is associated with social 
withdrawal, anger and aggression, guilt supports prosocial behavior. The present study 
examines to what extent feelings of shame and guilt, experienced during a prison term, 
influence recidivism after dismissal. Analyses are based on data of 1243 young male 
offenders who participated in the longitudinal ’Hanover Prison Study’. Participants 
from six different detention centers in Northern Germany were interviewed repeatedly 
during their prison term with standardized instruments. An event-history-analysis 
shows that feelings of guilt at the beginning of a prison term go along with lower rates 
of recidivism, shame with higher rates. Results are discussed with respect to their 
implications for juvenile justice system. 

5. $P\�/HUPDQ (University of California, Berkeley):  

+RZ�3ULVRQV�6KDSH�3ROLWLFV��7ZR�1DWXUDO�
([SHULPHQWV�RQ�3ULVRQ�(IIHFWV�

In this study, I argue that incarceration is a fundamentally political experience, 
shaping individuals’ civic attitudes in important ways. Living within a prison setting 
inculcates people with certain values and attitudes towards authority. Some of these 
socialized responses may be incompatible with the schemas necessary for active 
participation in the civic life of a functional democratic community. In other words, 
living within some types of prisons may teach people ways of thinking that actually 
diminish their likelihood of returning to society as productive, law-abiding citizens. 
Data on the civic attitudes of 17,000 parolees are taken from a risk assessment 
instrument recently adopted by the California Department of Corrections and 
Rehabilitation, which gathers self-reported questionnaires from inmates just prior to 
parole. Using regression discontinuity, I first show that placement into a higher 
security prison negatively impacts the civic attitudes of inmates. The security level 
placement score is calculated using a linear combination of factors related to past and 
present criminal history. The appropriate prison security level is then decided 
according to pre-determined cut-off points. Once the individual’s security level is 
assigned, placement into a particular prison is more or less random, conditional on 
geography. I therefore also employ genetic matching to approximate a randomized 
experiment across prisons of the same security level. I show that placement into 
prisons with more punitive bureaucratic norms likewise negatively impacts the civic 
attitudes of inmates. Bureaucratic norms are measured using original data from a 
survey of 6,000 Correctional Officers, across all 33 of California’s prisons. 

5DFH�&ULPHV�DQG�WKH�5HVSRQVH�RI�WKH�&ULPLQDO�-XVWLFH�6\VWHP��������
Paper Session 

(Session Organizer) Jennifer Schweppe, (Chair) Christine S Scott-Hayward 



 2

The session will examine recent developments in the area of race crimes. Issues such as the 
adequacy or appropriateness of the criminal justice system to respond effectively to the issue 
of race crimes, strategies of tackling racism through the criminal law and the punishment or 
sentencing of offenders convicted of race crimes will be addressed. 

Topics: CRIME RACE AND ETHNICITY 

3DUWLFLSDQWV�
1. .DWLH�6XWWRQ (University of London):  

5DFLDOO\�0RWLYDWHG�9LROHQFH��7KH�5ROH�RI�
,QWHUQDWLRQDO�+XPDQ�5LJKWV�/DZ�

The paper’s aim is to establish the scope of State obligations under international 
human rights law to address racially motivated violence at the domestic criminal level. 
In doing so the paper aims to respond to the problematic doctrinal and moral 
underpinnings of hate crime legislation that, it has been argued, does not sit 
comfortably within traditional desert-based frameworks. The doctrinal challenges 
posed by hate crimes are not unique per se but are reflective of recent changes 
undergone by the criminal law in recent decades. The structure and contents of hate 
crime legislation disclose the increasing influence of international law and norms 
which is evident in the global movement towards the criminalisation of hate related 
offences. 

2. -HQQLIHU�6FKZHSSH (University of Limerick):  

6WUXFWXULQJ�-XGLFLDO�6HQWHQFLQJ�'LVFUHWLRQ�LQ�5DFH�
&ULPHV�

The Paper will examine sentencing discretion in the area of race crimes. It will address 
the very different sentencing systems of the United Kingdom, the United States and 
Ireland, which range from the prescriptive federal sentencing guidelines in the United 
States to the completely discretionary nature of the sentencing process in Ireland. The 
Paper will then address how race crimes are dealt with in these jurisdictions from a 
sentencing perspective. 

3. .D\�*RRGDOO (University of Stirling):  

:KDW
V��+DWH��*RW�WR�'R�ZLWK�,W"�5DFLDOO\�
$JJUDYDWHG�2IIHQFHV�LQ�%ULWLVK�/DZ�

Tackling ’race’-related crime against minority groups has become a central plank of the 
government’s criminal justice agenda - so much so that it is often forgotten that things 
were not always this way. But as with many policy changes which highlight problems 
faced by disadvantaged groups, there has been a backlash. The legislation on racially-
aggravated offences, in particular, has been attacked not just by conservative 
commentators but also by left/liberal lawyers and critical criminologists. When the 
Crime and Disorder Act 1998 introduced new statutory penalties for racially-
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aggravated offences in British law, it was met with academic scepticism. From those 
who saw this as an unnecessary new burden on an already overloaded statute book, to 
those who saw in it all the vices of the politically ’correct’, the reception was 
unenthusiastic. In this paper I examine key criticisms of the racial aggravation 
provisions and ask whether, eight years on, they have proven to be justified. 

8UEDQ�6RFLDO�&RQWURO��7KH�&LW\��6HFXULW\��DQG�2XWVLGHUV
�([FOXVLRQ�
EHWZHHQ�(XURSH�DQG�WKH�$PHULFDV��������
Paper Session 

(Session Organizer) Dario Melossi 

This panel is a development from the IRC we had approved from the LSA on the topic 
"Urban Social Control in Comparative Perspective", chairs of which are Katherine Beckett 
(University of Washington, Seattle) and Dario Melossi (University of Bologna). The focus is 
on a comparative analysis of recent developments in urban social control in a range of mid-
size and large cities (Buenos Aires, Phoenix, Vancouver, Bologna, and others). Focuses on 
five issues (1) Continuity and change in political conceptions of "disorder" and "security;" (2) 
Linkages between neoliberalism, social inequality, and the categories of behavior labeled 
"disorderly;" (3) The role of migration, race, ethnicity, and religious difference in expressions 
of concern about and responses to urban "disorder" and other threats to security; (4) The goals 
and effects of new social control measures (e.g. spatial segregation; deportation; 
incarceration; intensified surveillance; etc); and (5) The consequences of the new control 
measures for the criminal justice system and incarcerative institutions in particular. 

Topics: POLICING, SECURITY & GOVERNANCE MIGRATION AND IMMIGRATION 

3DUWLFLSDQWV�
1. 0i[LPR�6R]]R (Universidad Nacional del Litoral) <msozzo@fcjs.unl.edu.ar>:  

,QVHFXULW\��3ROLFH��DQG�'HPRFUDF\�LQ�$UJHQWLQD�
This essay is an atempt to construct a map of policing tendencies in Argentina from 
1990. Apparently this policing tendencies have born as reactions confronting the 
growth of crime and insecurity in argentinian cities, but are embedded in broader 
political changes across this context during this period. By one side, I indetify a 
"nostalgic" tendency that is a renewal of the legacy of police strategies tipical of 
authoritarian political regimes, that emphasizes the "war against crime", militarization 
and use of violence. By the other side, I identify an heterogeneic "reformist" tendency, 
that speaks different languages of "police democratization". In this broad framework, 
two different modes of "police reform" could be isolated -although very frequently, in 
fact, they are mingled-: 1) a series of reforms that confronting the authoritarian police 
ethos, try to activate a "return to liberalism" -a paradoxical purpose of returning to a 
remote past that never existed-; a "minimization" of police activity, around law 
enforcement respecting the rule of law; 2) a series of reforms that confronting the 
same police ethos, activate a process of cultural importation from english-speaking 
"community policing" models, that have an "elective affinity" with neoliberalism as a 
political rationality. The essay concludes with a brief normative note on the political 
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risks that this modes of "police reform" produce in the context of an "exclusive 
society" and the possible alternatives for the reconstruction of a reformist "unfounded" 
attitude, rethinking the link between police and democracy. 

2. 'RULV�3URYLQH (Arizona State University) <marie.provine@asu.edu>:  

7KH�&LW\�DV�D�6LWH�IRU�,PPLJUDWLRQ�&RQWURO�
Immigration is quintessentially a matter of national policy in most countries because 
of its implications for international relations and the national economy. And yet, on a 
day-to-day basis, its impact is felt almost entirely locally. Unauthorized immigration is 
particularly challenging because it so difficult to regulate at any level. Some cities and 
towns in the United States, for example, have energetically set upon the task of 
creating local laws to control unauthorized immigration, usually by denying public 
services to unauthorized immigrants and sometimes by federalizing local police to 
assist in the deportation process. This paper explores the response to immigration of 
two localities that have been significantly impacted -- Vancouver and Phoenix. We ask 
two basic, framing questions. First, and most fundamentally: Can metropolitan areas 
like these be said to be responding in a coherent, integrated way to immigration - Can 
what they do be usefully characterized as a local immigration policy? Second: If it is 
appropriate to speak in these terms, can we characterize the differences between these 
two cities along some kind of policy continuum? To answer these questions, we will 
examine the documents these metropolises rely upon to state their intentions: web 
pages, local legislation, support for groups interested in immigration, advertised 
availability of services, and other sources of officially vetted information. Our goal, in 
short, is to determine how to characterize local government participation in the on-
going debate over immigration. 

3. 0LFKDHO�:HOFK (Rutgers U/London School of Economics) <retrowelch@aol.com>:  

'HSRUWHHV�LQ�DQ�$JH�RI�$Q[LHW\��([FOXVLRQ�DQG�WKH�
7KUHDWV�WR�6HFXULW\�

Issues surrounding deportation invite timely analysis that not only describes but also 
deciphers the late modern conditions of a post-9/11 world. Detaining and removing 
migrants and asylum seekers has been part and parcel of the converging models of 
crime and immigration control for some time. However, the expanding war on terror 
has provided government officials renewed rationales for its reliance on administrative 
forms of processing that bypass fundamental checks and balances, thereby producing 
errors that are difficult to correct. Whereas removal sets out to serve administrative 
objectives, such banishment also offers symbolic and psychic relief for those worried 
over the "influx of strangers." Those developments ought to be interpreted within a 
coherent framework that addresses moral panic theory as it extends to the risk society 
literature. Taking critical aim at detention and deportation, the paper illuminates the 
nexus of social control spanning crime, terror, and migration. The discussion 
addresses conceptual implications to policies designed to regulate human mobility at 
the international level. 

4. *LXVHSSH�&DPSHVL (University of Florence) <g_campesi@hotmail.com>:  
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7KH�&RQWURO�RI��1HZ�'DQJHURXV�&ODVVHV���7KH�
3ROLFH��3HQDO�6XE�6\VWHP��DQG�,PPLJUDQWV�

This contribution aims at elucidating the role played by the Italian penal system in the 
government of that specific segment of social marginality represented by illegal 
migrants. Drawing on a previous ethnographic research on the "procedimento per 
direttissima" (summary penal procedure), it tries to show that some features of the 
Italian penal system, typically associated with the police activity, do increase the 
selectivity of the system to the detriment of those persons who are socially constructed 
as "dangerous" subjects and convert it into an administrative agency devoted to the 
management of "social boundaries". What emerges from the empirical research is 
indeed the core position assumed by the Italian penal system in the framework of an 
increasingly restrictive migratory policy: called to govern a population strictly 
confined at the margin, its main task become to reduce the social costs caused by the 
"subordinate inclusion" that Italy grants to migrants. 

&ULPH�&RQWURO�DQG��([WUHPH��&LUFXPVWDQFHV��������
Paper Session 

(Session Organizer) Mona Lynch, (Chair) Sam Kamin 

Topics: CRIME 

3DUWLFLSDQWV�
1. &UDLJ�%UDGOH\ (Indiana University, Bloomington) <bradleyc@indiana.edu>:  

7KH�(PHUJHQF\�'RFWULQH�DQG�WKH�)RXUWK�
$PHQGPHQW�

In 2006 the Supreme Court decided Brigham City v. Stuart which dealt with the police 
response to an emergency--a fight. An "exigent circumstances" exception to the search 
warrant requirement has long been in place when police have probable cause that a 
criminal, or evidence of a crime, is in a particular place, but have no time to get a 
search warrant. But Brigham City is the first case to hold that the police may enter a 
home on less than probable cause to deal with an emergency, though other cases have 
either assumed, or mentioned this possibility in dictum. This paper, using Brigham 
City as a jumping off point, attempts to develop a full-blown emergency doctrine 
based on previous cases where emergencies have been confronted, but the Court has 
not considered exactly how the police should proceed, whether evidence found during 
an emergency entry should be admissible in a criminal case, etc. Obviously, this topic 
has particular relevance to terrorism cases, but also arises frequently in emergencies 
unrelated to terrorism. 

2. 0DQXHO�,WXUUDOGH (London School of Economics) <m.a.iturralde@lse.ac.uk>:  
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3XQLVKPHQW�DQG�$XWKRULWDULDQ�/LEHUDOLVP��7KH�
3ROLWLFV�RI�(PHUJHQF\�&ULPLQDO�-XVWLFH�LQ�&RORPELD�

The continuous use of emergency measures by Colombian governments during the 
last two decades, along with a complex combination of generalized violence and social 
dislocation, have had a deep impact on the Colombian criminal justice system. Such a 
political tendency to enforce exceptional mechanisms and institutions to investigate, 
prosecute and sentence what governments and an emotive public opinion regard as 
dangerous criminals, has structured the Colombian emergency criminal justice - a 
punitive system characterized by the hardening of criminal procedures and 
punishments, on the one hand, and the limitation of the human rights and legal 
guarantees of those prosecuted, on the other. The aim of this paper is, borrowing the 
expression from Foucault, to make a history of the present of Colombian emergency 
criminal justice. That is, to critically explain how it is currently structured, how it 
came into being and what functions, other than repressing serious forms of crime, it 
performs. By reducing complex social, economic and political problems to criminal 
phenomena, Colombian governments have legitimated authoritarian liberalism - a 
political model that privileges capitalism and the interests of the economic and 
political elites over social equality and political inclusion. The normalization of 
emergency penality and the predominance of authoritarian liberalism are by no means 
peculiarities of the Colombian context, but the manifestation of a global trend - the use 
of punishment to uphold neo-liberalism, which has become the prevailing political and 
economic paradigm of late modern societies. 

3. -DFTXHOLQH�5RVV (University of Illinois) <jeross1@law.uiuc.edu>:  

7KH�3ODFH�RI�&RYHUW�3ROLFLQJ�LQ�'HPRFUDWLF�
6RFLHWLHV��$�&RPSDUDWLYH�6WXG\�RI�WKH�8QLWHG�
6WDWHV�DQG�*HUPDQ\�

In the post 9/11 era, when democratic governments resort more freely to covert 
surveillance, it is worth asking how these extraordinary operations should be 
controlled and conceptualized. How should legal systems respond to the increased 
importance of infiltrating terrorist and criminal organizations? What are the challenges 
of taming the constantly changing and highly contested practices of undercover 
policing, which stubbornly resist oversight? In most democracies, political elites, legal 
actors, and critics agree that covert policing is in some sense a "necessary evil"-a 
means of acquiring evidence and intelligence that is at once useful and threatening to 
the rule of law. But legal systems forge different regulatory compromises and accord 
different degrees of legitimacy to the "necessary evil" of covert operations. My essay 
explores these issues by examining German undercover policing as both a topic in its 
own right and as a contrast case that helps identify distinctive features of the American 
system of covert operations. In particular, I will examine "legitimacy deficits"-some 
particular to the German undercover policing, and some inherent in covert operations 
whether in the United States, Germany, or Western Europe. My study of German 
covert policing rests on 89 field interviews with German police officials, undercover 
agents, training and supervisory officials, control officers, prosecutors, and judges in 
fifteen of the sixteen German states. 
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4. 0DDUWMH�9DQ�'HU�:RXGH (Leiden University) 
<m.a.h.vanderwoude@law.leidenuniv.nl>:  

7KH�,PSOLFDWLRQV�RI�D�'XWFK�6W\OH�*DUODQGLDQ�
&ULPH�DQG�6HFXULW\�&RPSOH[�IRU�WKH�5XOH�RI�/DZ�

Recent domestic crises in the Netherlands have created a breeding ground for a 
reformulation of law and order policies towards that of a Dutch-style Garlandian crime 
and security complex that is most importantly by the realignment of crime as an issue 
of security rather than of justice (Pakes, 2004) (Pakes, 2004). This realignment has 
implications for the Criminal Code: Dutch criminal law (both substantive and 
procedural) are expanded by means of new legislation and new or renewed crime 
definitions solely based on the notion of ’security’. These adaptations and expansions 
of the criminal law do not match the fundamental principles underlying the criminal 
law system and therefore do not match the rule of law. This paper explores to what 
extend one can see elements of a Garlandian style crime-complex in Dutch criminal 
law and criminal justice policies and what the realignment of crime as an issue of 
security rather than of justice means for the fundamental concepts underlying the 
criminal justice system, focusing on the two fundamental principles that are 
considered to be the "cornerstones" of the Dutch criminal justice system and the direct 
outcome of the rule of law: the principle of legality and the fault principle. 

-XYHQLOH�'HWHQWLRQ�&HQWUHV��7KH�3HUVSHFWLYH�RI�<RXQJ�2IIHQGHUV��������
Paper Session 

(Discussant) Shadd Maruna, (Session Organizer) Mechthild Bereswill 

The incarceration of adolescents as intervention into their delinquent behaviour is a highly 
controversial issue. Does prison harm the further development of young people? Does the 
experience of incarceration increase or decrease the re-socialization chances of young 
offenders? How do they cope with the contradiction between education and punishment and 
with the paradox interrelation of the official institutional expectations and those of their own 
peers? These questions will be discussed from the perspective of different international 
studies about young offenders. The papers presented will relate to the qualitative paradigm of 
researching social problems and social control. We will concentrate on the perspective of 
male adolescents and young men who are or have been in different closed juvenile detention 
centres. We will discuss their coping in and outside the closed institution and analyse their 
biographies, their serious autonomy conflicts and their self-interpretations in context of 
treatment measures. 

Topics: PUNISHMENT SOCIAL THEORY AND LAW 

3DUWLFLSDQWV�
1. 0HFKWKLOG�%HUHVZLOO (Criminology Research Institute of Lower Saxony) 

<bereswill@kfn.uni-hannover.de>:  



 2

7KH�3DLQV�RI�,PSULVRQPHQW��&RSLQJ�ZLWK�3ULVRQ�
IURP�D�%LRJUDSKLFDO�3HUVSHFWLYH�

The paper will refer to a qualitative longitudinal study which was conducted in 
juvenile detention centres in East and West Germany (at the Criminological Research 
Institute of Lower Saxony, funded by the VolksWagen Foundation). The presentation 
will be focused on one of our central findings: from the perspective of adolescent 
young men imprisonment is a painful experience. But for many of them it is a promise 
of change and social integration at the same time. If we would follow their manifest 
self-interpretations while being incarcerated, imprisonment would be a kind of 
"success story" (giving structure and offering education) - without denying the 
influence of a violent subculture. Taking a closer look at the biographies of these 
young men and following their steps from "inside to outside" over several years we 
realise, how the experience of prison is revitalising and deepening fundamental 
conflicts of autonomy. This dynamic will be exemplified by short case examples and 
the results will be discussed from a double perspective: What conclusions do our 
findings have not only for theoretical but for practical questions of criminology and 
the practise of law as well? 

2. 0DUN�+DOVH\ (University of Melbourne) <mhalsey@unimelb.edu.au>:  

2Q�&RQILQHPHQW��&OLHQW�3HUVSHFWLYHV�RI�6HFXUH�
&DUH�DQG�,PSULVRQPHQW�

My aim in this paper is to explore the meaning(s) of incarceration as narrated by 
young men (aged 15 to 21) detained within the South Australian secure care and 
prison systems. Based on data obtained from 80 in-depth initial and follow-up 
interviews at seven custodial sites, I look specifically at how the event of incarceration 
works its way into the vocabulary and day to day dispositions of custodial subjects in 
order to better grasp the types of orientations toward self and other likely to be carried 
into the community upon release. In particular I focus on the political and social 
implications of the following themes: incarceration as familiar/secure; incarceration as 
respite; incarceration as criminogenic; incarceration as senseless; incarceration and 
respect; and incarceration and visitation. Overall, my objective is to initiate a dialogue 
which takes as its starting point two critical questions: firstly, how do young men 
narrate or construct the experience of lock-up?, and secondly, what kind of subject 
does confinement unwittingly assemble in its efforts to extract conventional lives via 
patently unconventional means? 

3. $QNH�1HXEHU (Universität Hannover) <ankeneuber@freenet.de>:  

$QWL�9LROHQFH�7UDLQLQJV�LQ�-XYHQLOH�'HWHQWLRQ�
&HQWUHV�DQG�%LRJUDSKLFDO�/HDUQLQJ�3URFHVVHV��
,QWHUYLHZV�ZLWK�<RXQJ�0DOH�2IIHQGHUV�LQ�*HUPDQ\�

In contrast to the official mandate of the custodial treatment of young offenders, to 
facilitate education and social rehabilitation, the situation in juvenile detention centres 
looks quite different: violence and oppression are very common. The young inmates' 
readiness to use violence is high and particularly violent offenders gain a powerful 
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position in the inmates’ hierarchy. To address this situation, an anti-aggressiveness 
training program for violent offenders was developed and implemented in a German 
juvenile detention centre 20 years ago. This training program has been applied in 
different versions and has become the most widespread treatment program in juvenile 
detention centres in Germany. It aims to change aggressive attitudes and behaviour of 
the young offenders - thereby fulfilling one of the main tasks of the custodial 
treatment of young offenders. The training programs for violent offenders raise hopes 
to decrease the level of youth violence - inside and outside juvenile detention centres. 
And also the young inmates themselves pin their hopes on these programs. After 
taking a critical look at the meaning violence in these programs I will present data 
from interviews with male young offenders. The meaning of violence will be explored 
from a subject-oriented perspective and biographical processes of learning will be 
discussed. The interview data stems from a qualitative longitudinal study with 30 male 
adolescents, called ?The Consequences of Incarceration", which has been conducted at 
the Criminological Research Institute of Lower Saxony. 

3XQLVKPHQW�DQG�6RFLHW\��7KH�0RUDO�&RPPXQLW\�DQG�WKH�/LPLWV�RI�
6DQFWLRQ��������
Paper Session 

(Session Organizer) Jonathan S. Simon 

What sources, constitutional, moral, and communitarian, set limits to punishment? The 
confidence that science and rationality would be the best mechanisms to regulate the limits of 
punishment has long withered. But subsequent efforts to constrain punishment through 
guidelines have increasingly faltered. The papers in this session explore a variety of contexts 
which might provide both internal and external restraints on the late modern mechanisms of 
punishment. 

Topics: PUNISHMENT CONSTITUTIONAL LAW & CONSTITUTIONALISM 

3DUWLFLSDQWV�
1. %DUEDUD�6��+XGVRQ (University of Central Lancashire) <bahudson@uclan.ac.uk>:  

3XQLVKPHQW�DQG�&RPPXQLW\��,QWR�WKH�:LOGHUQHVV�
The paper will consider the way offenders who are considered beyond the moral 
community - because of their behaviour, or because they are non-citizens - are 
responded to by the penal system. The central question of the paper is how we can 
deal with justice with those with whom we share no sense of community. Examples of 
people who are beyond the moral community are sex offenders, people accused of 
terrorism, people who commit offences which most of us cannot possibly understand. 
The paper will discuss some aspects of the relationship between ’punishment’ and 
’community’, and then will introduce some ideas and models of justice which have the 
potential to carry justice across the borders of the moral community and into the 
’wilderness’ of non-membership. These ideas include the ideas of ’hospitality’ and 
’cosmopolitanism’ in the work of Seyla Benhabib, Bauman, and Derrida in the works 
published shortly before his death. As well as introducing these ideas, the paper will 
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ask whether the formulations in the most recent works of these authors point a way for 
ideas originating in the realm of morality to be made available as principles of justice. 

2. )ULW]�6��6DFN (University of Hamburg) <sack@uni-hamburg.de>:  

�*HUPDQ�FULPLQDO�SROLF\�DQG�WKH��SXQLWLYH�WXUQ��
The purpose of my paper will be to throw a comparative view on the dramatic change 
in criminal policy in different modern societies. As a point of departure will be taken 
David Garland’s "Culture of Control" and its differential various impact on the 
discourse in criminal policy and in criminology. A special emphasis will be put on the 
German situation and its assumption to be unaffected by the general tendency towards 
’harsh justice’." There is some kind of German "exceptionalism" that is claimed for the 
situation in criminal policy. Reflections on the reasons for this denial of an obvious 
punitive tendency also in Germany will follow. One reason has to do with a notorious 
legal orientation of German criminology. It is most manifest and visible in the 
reluctance of German criminological thinking to look at the implications of 
socioeconomic change for the area of the law and expecially criminal law. 

3. $OLVRQ�6��/LHEOLQJ (Cambridge Institute of Criminology) <al115@cam.ac.uk>:  

9DOXHV��3UDFWLFHV��DQG�2XWFRPHV�LQ�3XEOLF�DQG�
3ULYDWH�6HFWRU�&RUUHFWLRQV�

Many of the claims that have been made both for privatisation and for public sector 
prison reform have been rhetorical and simplistic. There are critical criminological and 
moral lessons arising from the privatisation ’experiment’, but there is very little 
scrupulous, empirical research on which to base arguments about these new forms of 
punishment provision, and little understanding of what the economic and moral 
standards should be. As the Public Administration Select Committee argued, ’the need 
for proper assessment, in a way that is transparent and open to scrutiny and challenge, 
is fundamental’ (House of Commons 2002: 13). This detailed study (ongoing) explores 
the public and professional identities of 60 senior managers working in both sectors. 
The project investigates two private sector and two matched public sector 
establishments in depth, using ethnographic methods, and it includes a case study of a 
’performance test’ of an existing prison. The authors aim to use these linked studies to 
show that the prison has been reinvented, its power balance has been reshaped, and 
there have been significant changes in its language, organisation and expressed 
purposes, with serious implications for offenders and communities. 

4. 0LFKDHO�6��0HUDQ]H (University of California, Los Angeles) 
<meranze@history.ucla.edu>:  

/LIH��/DZ��DQG�WKH�6WDWH�
This essay will take up the relationship of Life, Law, and the State in the United States 
through a consideration of recent constitutional jurisprudence on the questions of 
abortion and the death penalty. While abortion is normally seen through the prism of 
the right of privacy, and the death penalty through the issues of due process and cruel 
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and unusual punishment, their actual jurisprudential history suggests that they should 
be joined together by virtue of their yoking together the problem of the state’ dominion 
over life and death. In both cases, an initial Supreme Court determination to seize 
control over the issue against popular legislative sovereignty has been consistently 
challenged and re-thought in an ongoing battle to define the parameters of the 
"constitutionalization" of the issue. It is the thesis of the paper that the continuation of 
the sovereign power to protect or destroy at the heart of the modern state’s politics of 
life accounts for the emotional and political charge of these two issues and suggests 
that analytically they need to be thought together. 

5. 'DQ�6��0DUNHO (Florida State University) <markel@post.harvard.edu>:  

5HWULEXWLYH�'DPDJHV�
Nearly ten years ago, Professor Cass Sunstein and his co-authors lamented that, 
"Regrettably, the legal culture lacks a full normative account of the relationship 
between retributive goals and punitive damages." This Article tries to redress that 
problem by specifically providing a retributivist account of punitive damages. 
Elaborating the claim that a retributivist would permit the civil system, under certain 
constraints, to "outsource" the social project of retributive justice, this Article 
furnishes a jurisprudence of retributivist damages-an intermediate sanction for 
malicious or extremely reckless tortious wrongdoing. In so doing, the Article recasts 
our understanding of enhanced damages regimes, offering a vision in which private 
law serves the public function of "intermediate retribution." This Article, the first of a 
trilogy, explains the basis for retributive damages as distinct from augmented or 
aggravated damages. In laying out the justification for retributive damages, this Article 
then explains what kind of conduct should trigger retributive damages, and among 
other things, why, from such a perspective, the use of caps on damages or the tethering 
of the amount of punitive damages to the amount of harm is inappropriate. In 
developing the argument for retributive damages, this Article also adverts to the 
challenges of imposing retributive damages on corporate defendants. Subsequent parts 
of the trilogy focus on the discrete policy choices affecting the implementation of 
retributive damages in both simple and complex litigation paradigms. Thus the second 
article defends the claim that, contra various proponents of punitive damages, some 
procedural safeguards are necessary on specifically retributivist grounds, for the 
purpose of retributive damages. The nature of these safeguards is reconsidered in the 
final part of the trilogy, where the paradigm of retributive damages encompasses 
complex litigation involving multiple parties within and across jurisdictional lines. 

7KH�5HDVRQDEOH�3HUVRQ�LQ�&ULPLQDO�/DZ��������
Paper Session 

(Session Organizer) Kenneth Simons, (Discussant) Markus Dubber 

This panel will address some of the legal and social implications of employing a "reasonable 
person" criterion within the criminal law. A surprisingly wide variety of criminal doctrines 
employ a reasonable person criterion. Thus, in US law, criminal negligence is often defined as 
a gross deviation from the standard that a reasonable person would observe; "reasonable 
beliefs" about necessity and proportionality are often required as part of the standards for self-
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defense and choice of lesser evils; and some jurisdictions advert to this criterion as part of the 
standard for certain excuses (such as duress and the partial defense of voluntary 
manslaughter). But the reasonable person is an ambiguous and controversial legal 
construction. How does he or she compare to the average person? Which aspects of the actual 
defendant’s characteristics (e.g., physical or mental capacities, personal experience and 
history, cultural background) should be incorporated, i.e., when should we frame the inquiry 
as what a reasonable person with that characteristic would do? Does the law employ the 
reasonable person criterion too frequently, thereby avoiding difficult normative choices or 
impermissibly leaving such choices to the broad discretion of the fact-finder? Or should it 
employ the construct more frequently, rejecting a mistake defense when the mistake is 
unreasonable? Is this construct too often used in a narrowly cognitive sense, asking only what 
a reasonable person would believe, neglecting more subtle questions about how a reasonable 
person would act in response to stress, emergency, or tragic choices? Is the reasonable person 
of tort law different? How? Finally, does a comparative approach to "reasonable people" in 
the United States, Germany, and Great Britain illuminate some of these questions? 

Topics: CRIME PUNISHMENT 

3DUWLFLSDQWV�
1. 7DWMDQD�+|UQOH (University of Bochum):  

7KH�5HDVRQDEOH�3HUVRQ�LQ�&ULPLQDO�/DZ��7KH�*HUPDQ�3HUVSHFWLYH�
At several points in criminal law doctrine, courts and literature apply the standard of 
"a reasonable person", for example when determining negligence. In other contexts, 
even blatantly unreasonable behaviour can prevent criminal punishment, for example 
when evaluating the relevance of errors. The contribution aims to examine whether the 
use of a "reasonable person"-standard is consistens, whether and why such a standard 
should be applied at all, and which are the differences between German law on one 
side, American and English law on the other side. 

2. 9LFWRULD�1RXUVH (University of Wisconsin):  

$IWHU�WKH�5HDVRQDEOH�0DQ�
This paper will make 3 claims: first, that criminal law theory’s focus on the 
reaonsonable man has obscured major doctrinal issues; second, that this has not been 
improved by the proliferation of reasonable persons (reasonable battered women etc.); 
and third, that the real question is the very nature of the reasonable person as a 
concept. The third part of the paper will explore the possibility that the reasonable 
person is a form of reciprocity-forcing norm whose basic conceptual structure has 
been lost. 

3. .HQQHWK�6LPRQV (Boston University):  

7KH�5HDVRQDEOH�3HUVRQ�DQG�6HOI�&RQWURO�
The reasonable person test is often employed in criminal law doctrine as a criterion of 
cognitive fault: Did the defendant fail to appreciate a risk of harm, or fail to realize 
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that a legally relevant circumstance element (e.g., the nonconsent of the victim) 
existed? But it is sometimes applied more directly to conduct: Did the defendant 
depart sufficiently from a standard of reasonable care that he deserves punishment? A 
third category, which might be viewed as a subcategory of the second, has received 
too little attention: Did the defendant fail to act with the degree of self-control that can 
fairly be expected? Many criminal acts occur in highly emotional, stressful, or 
emergency situations, some of which involve tragic choices; only a "reasonable degree 
of self-control" criterion can properly account for these contextual factors. 
Conventional criminal law norms often conceal the importance of "reasonable self-
control," instead artificially applying cognitive or oversimplified conduct criteria. In 
self-defense, for example, it is conventional to ask whether a reasonable person would 
"believe" that he was threatened by a harm, "believed" that the harm threatened was of 
a particular level of gravity such that he is entitled to use a legally proportionate level 
of force in response, or "believed" that it was necessary to use force immediately to 
prevent the harm. Yet an actor threatened with harm might actually have no beliefs at 
all about these matters. If we want to hold the actor to a standard of "reasonableness"-
and there are good reasons to do so-then we must reformulate the criterion in terms of 
a reasonable degree of self-control in response to a threat of force. The paper will also 
explore whether we should understand this "self-control" criterion as an instance of 
justification or of excuse. 

4. 9LFWRU�7DGURV (University of Warwick):  

&RPSDVVLRQ��7ROHUDWLRQ��DQG�WKH�5HDVRQDEOH�3HUVRQ�
Reasonable person standards are used in a variety of contexts across offences and 
defences in the criminal law to ensure that the criminal law is not blind to the 
epistemic and practical responsibilities of citizens. First, citizens have duties to ensure 
that they are aware of various facts to guide their actions. They are not entitled simply 
to act on the basis of their impression of the facts without investigating further. 
Second, they have responsibilities to ensure that their actions are performed capably: 
that if they undertake certain activities they do so with the skill required to ensure the 
safety of others. However, such standards also have a tendency to harshness: a lack of 
compassion and toleration for those who, for various different reasons, lack the 
standards of cognition, understanding or skill that most of us have. Furthermore, they 
don’t accommodate differences of culture and identity about the kinds of reasons that 
can appropriately ground action. By reflecting on the role of the criminal law, this 
paper will investigate the proper limits of toleration and compassion that should be 
shown to such defendants. 

3XQLVKPHQW�DQG�6RFLHW\��7KH�9DULHWLHV�RI�3HQDO�)RUPV�LQ�/DWH�0RGHUQLW\�
�������
Paper Session 

(Chair/Discussant) Shadd Maruna, (Session Organizer) Jonathan S. Simon 

For most of the last two centuries, a certain set of penal techniques and ideas has dominated 
the imagination of modern penality including; the prison, the professionalized bureaucratic 
justice system, and the goals of crime reduction through individual transformation. The 
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present suggests a title Pat O’Malley once used in an article "volatile and contradictory." 
While the prison and the bureaucracy are not disappearing, they are increasingly competing 
with a wide variety of penal forms, models of operation, and motivations. These papers 
explore some of the more important sources of innovation. 

Topics: PUNISHMENT SECURITY AND TERROR 

3DUWLFLSDQWV�
1. 0DU\�6��%RVZRUWK (University of Oxford):  

6HFXULQJ�WKH�%RUGHU��,PPLJUDWLRQ�'HWHQWLRQ�DQG�6RFLDO�([FOXVLRQ�LQ�
%ULWDLQ�
As has been widely recognised and commented upon, border controls across Europe 
and America have been strenuously tightened since September 11, 2001. In fact, of 
course, the movement of certain non-citizens in and around most western, 
industrialised countries had been restricted for some time predating the advent of the 
’war on terror’. In this paper I will explore the particular use being made in Britain of 
immigration detention as a means of securing the border and the implications of the 
reliance on criminal justice discourses in the development of immigration and asylum 
policies. Laying out the practical and conceptual interdependence of the Immigration 
and Nationality Directorate (IND) and the HM Prison Service, I shall explore the 
implications of the securitization of population control. Issues that I shall deal with 
include: how policy changes and discourses on citizenship and belonging have 
symbolically revitalized the prison and why the adoption of detention as means of 
dealing with asylum seekers and some immigrants deepens popular punitive sentiment 
towards foreigners. 

2. 6WHYHQ�6��+XWFKLQVRQ (Carleton University):  

,Q�WKH�6HUYLFH�RI�1DWLRQDO�6HFXULW\��,QWHOOLJHQFH�/HG�'HWHQWLRQ��
7RUWXUH��DQG�3XQLVKPHQW�
As this session’s description notes, for the past two centuries a certain set of penal 
techniques and ideas has dominated the imagination of penality, including the prison, 
the professionalized bureaucratic justice system, and the goals of crime reduction 
through correction. This has been braided with liberal imperatives such as due process, 
proportionality, and justice. It has been suggested that by contrast, the present exhibits 
rather inconsistent and contradictory innovations where a dispersed set of punishment 
paradigms and penal forms co-exist. It would appear that as part of this development, 
the detention, torture, and indeed punishment of suspected terrorists outside of the 
formal system is one novel - and indeed rather illiberal - variation. But how new is 
this? With us at least since the Second World War, the idea of ’national security’ offers 
an entirely different version of punishment, but punishment it is: one which involves 
neither the corrective ethos of modernism nor the individual rights of liberalism. In 
this vision, intelligence takes the place of evidence, national security authorities take 
the place of the judiciary, and containment takes the place of rehabilitation. This paper 
will explore and attempt to make visible this ’other’ punishment paradigm, so far 
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largely neglected by penal theorists precisely because it places itself so far over and 
above the normal. 

3. 6RQMD�6��6QDFNHQ (Vrije Universiteit Brussel):  

(XURSHDQ�3ULQFLSOHV�DQG�WKH�3ODFH�RI�,PSULVRQPHQW�LQ�(XURSHDQ�
3HQDO�6\VWHPV�
This paper begins by outlining the emergence at the European level of a body of 
principles governing imprisonment. These principles include a commitment to using 
imprisonment as a last resort and a growing emphasis on the human rights of those 
who are imprisoned. Independent inspection of prisons is also being raised to the level 
of a binding principle. At the same time, many European countries experience an 
increase in detention rates. The paper highlights the tension that exists between 
European traditions of abolitionism and reductionism, on the one hand, and the 
movement towards the recognition of prisoners’ human rights, on the other: There is 
the danger that imprisonment that is presented as humane, effective and subject to 
close regulation and inspection might be seen as an acceptable penalty and not one 
that should be used restrictively. The paper considers how this tension may be 
addressed. Finally, the paper examines how a number of European countries have 
reacted to various European initiatives to establish general principles governing the 
use of imprisonment and the manner of its implementation. It seeks to draw some 
preliminary conclusions about the impact of the increasing emphasis on pan-European 
standards and principles in this area. 

4. 3DW�6��2
0DOOH\ (University of Sydney):  

7KHRULVLQJ�)LQHV�
Fines are possibly the most used legal sanction, but are rarely the subject of theoretical 
analysis. In part this is due to the ’obviousness’ of the nexus between the money form 
and such processes as commodification. Yet money is subject to diverse theorisations, 
for example between Simmelian analysis of money as abstraction, and analyses 
concerned with the diverse ’social meanings’ of money. The tension between these is 
registered in the use (and political debates over the use) of monetary sanctions, at one 
exteme equating fines with anonymous licences, at the other equating fines with 
statements of personal guilt. Rather than entering this debate, the paper considers its 
implications with respect to the development and operation of ’control societies’ and 
their nexus with monetization of everyday life. 

)RUPHU�/RQJ�7HUP�3ULVRQHUV��5HVHWWOHPHQW��5HEXLOGLQJ��DQG�5HVLVWDQFH�
�������
Paper Session 

(Session Organizer) Chris Marion Bruckert, (Chair/Discussant) Colette Parent 

A series of papers that employ the lenses of time, space and gender to examine the post-
carceral experiences, challenges and resistance strategies of former long term prisoners during 
the resettlement process. 
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Topics: PUNISHMENT RIGHTS AND IDENTITIES 

3DUWLFLSDQWV�
1. 0HOLVVD�0DULRQ�0XQQ (University of Ottawa/Mount Royal College):  

)LQGLQJ�3ODFH��*HRJUDSK\�DQG�WKH�5HVHWWOHPHQW�([SHULHQFHV�RI�
)RUPHU�3ULVRQHUV�
Grounded in the work of critical cultural geographers and symbolic interactionists, this 
paper examines how physical settings are experienced by men released from prison 
and how places become contested, co-opted, controlled and inevitably, sites of 
resistance and transgression. Cultural geographers have highlighted that an 
individual’s experiences within spaces is a critical entry point for examining the ways 
in which people come to feel ’in place’, or conversely, ’out of place’. For men who have 
spent more than 10 years in prison, the re-negotiation of a place for resettlement is 
intensified, rendering geographic condition a rich point of exploration. Specifically, 
research with 20 former long-term prisoners in Canada reveals that the body (as 
primary space) becomes utilized by both the state and the individual. Moreover, 
regulatory practices by the state and the individual’s negotiation of the day-to-day 
implications of these, takes uniquely geographic forms. 

2. &KULV�0DULRQ�%UXFNHUW (University of Ottawa):  

/RQJ�7HUP�([�3ULVRQHUV
�&RQWHVWDWLRQ�DQG�&RPSOLDQFH��1HJRWLDWLQJ�
$JH��*HQGHU��DQG�&ODVV�
Canada’s long term prisoner population has increased exponentially over the last thirty 
years as increasing numbers of individuals are sentenced to periods of incarceration in 
excess of ten years. As these former long-term prisoners are released into society the 
correctional focus has been on the management and risk minimization of this "problem 
population". Based on a series of twenty in-depth interviews with long-term ex-
prisoners who has successfully reintegrated into society, this paper seeks to expand the 
discussion by exploring how ex-prisoners negotiate the neo-liberal penal populist 
discourses, regulatory tactics and stigmatizing practices by the state, its agents and the 
public. Starting from the understanding that male ex-prisoners are embodied subjects 
situated within discourses of gender, class and age, the paper will draw on neo-
Foucauldian and feminist scholarship to examine how male prisoners position 
themselves in relation to these often competing discourses. The findings highlight that 
these men actively engage in processes of contestation and compliance in order to 
manage challenges, overcome obstacles and negotiate a space in the community. 

3. 5XWK�0DULRQ�-DPLHVRQ (Queen’s University):  

7LPH�DQG�WKH�([SHULHQFH�RI�5HVHWWOHPHQW�
This paper offers some reflections on being, time and imprisonment focussing on the 
post-release experience of long-term prisoners. It argues for a reconceptualisation of 
imprisonment, resettlement and punishment in terms of temporality, particularly in 
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respect of social attachment and aging. KEY WORDS: being and time, loss, aging, 
resettlement, punishment, 

(XURSlLVFKH�,QWHJUDWLRQ�
)HDWXUHG�6HVVLRQ��6RFLDO�(XURSH�DQG�&51���5RXQGWDEOH��(XURSHDQ�
:HOIDUH�DQG�(PSOR\PHQW�3ROLFLHV��$�*OREDO�6RFLDO�0RGHO"��������
Roundtable 

(Participant) Joel Handler, (Participant) Manfred Weiss, (Participant) Csilla Kollonay 
Lehoczky, (Participant) Claus Offe, (Session Organizer) Marley S. Weiss, (Chair) Ralf 
Rogowski, (Participant) Diamond Ashiagbor, (Participant) David M. Trubek 

This mini-plenary will discuss the content of the European Social Model, its governance 
characteristics, and its implications for welfare, labor and employment policies, their 
development and implementation, in the world at large. Participants will focus on a series of 
critical, cross-cutting questions, including the role of the nation-state and of supranational 
institutions in providing welfare, in shaping and coordinating the labor market, and supporting 
or undermining industrial relations systems. Further topics include the role of non-state actors, 
particularly the employer and trade union social partners in the redesign and operation of 
these systems; the relationship between state welfare policies and the operation of the labor 
market; the race and gender segmentation of the labor market and its relationship to welfare 
policies on the one hand, and industrial relations institutions and employment policies on the 
other; the importance of welfare and employment policy in broader economic policy-making; 
and the role of supranational coordination and learning mechanisms as catalysts, pretexts, or 
re-channeling devices for national reforms in these intertwined and overlapping portions of 
Social Europe. The session will discuss factors that can explain the resilience of European 
welfare policies and explore the implications of efforts to sustain a European Social Model in 
relation to reactions to globalization in the world at large. However, it will also problematize 
the common assertion that European social values are distinctive as well as broadly shared 
within EU Member States, as compared to other developed and developing countries. 

Topics: LABOR EUROPEAN INTEGRATION 

3DUWLFLSDQWV�
(XURSHDQ�,QWHJUDWLRQ��0LQRULWLHV��0XOWLFXOWXUDOLVP��'LVFULPLQDWLRQ��DQG�
6RFLDO�3URWHFWLRQ��������
Paper Session 

(Chair/Discussant) Carl F. Stychin, (Session Organizer) Robin Stryker 

This panel addresses issues of European Integration from the vantage point of minority 
groups in diverse countries in the EU and of national systems of social welfare protection 
Issues addressed include failure of programs targeted at improving conditions for the Roma in 
Hungary, need for a more inclusive, diversity-sensitive approach to European Integration that 
would maximize rights and participation of minority cultural groups, cross national 
comparison of the nature and impact of anti-discrimination measures pertaining to age, 
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disability and sexual orientation in EU countries as well as Canada, Australia and the United 
States, and if and how national systems of social security and social welfare are being 
transnationalized within the EU. 

Topics: EUROPEAN INTEGRATION 

3DUWLFLSDQWV�
1. $QQLFN�0DVVHORW (University of Canterbury) <annick.masselot@canterbury.ac.nz>:  

'HHS�,PSDFW��0DSSLQJ�WKH�,PSDFW�RI�$QWL�
'LVFULPLQDWLRQ�/DZ�

The purpose of this paper is to mapp out the impact of existing national legislative 
measures tackling discrimination outside the field of employment and occupation on 
the grounds of disability, age and sexual orientation. This paper aims to produce an 
overview and comparison of twenty two existing impact assessments of anti-
discrimination legislation in Australia, Belgium, Canada, the Czech Republic, France, 
Germany, Hungary, the Netherlands, the United Kingdom and the United States of 
America.. The paper considers the enforcement, acceptance and/or compliance 
impacts. The paper examines factors, which enhance or impair the effectiveness and 
acceptance of legal measures. It also analyses how anti-discrimination law is enforced 
and what are the indicators on enforcement. Finally, the paper considers the economic 
and social impacts of anti-discrimination law. It outlines and analyses a number of 
specific costs and benefits as included in national impact assessments of anti-
discrimination law. 

2. 3DXO�%ORNNHU (University of Liverpool) <paulus.blokker@eui.eu>:  

'HPRFUDF\�DQG�0XOWL�&XOWXUDOLVP�LQ�3RVW�
(QODUJHPHQW�(XURSH�

The Eastern enlargement of the European Union has de facto led to an increase in 
politico-cultural diversity within the European space, both in terms of different 
cultural forms of life and with regard to moral perceptions of the good life. Political 
and cultural diversity have played a strongly conflictual role in the post-communist 
countries while the conditionality-based accession process seems to have attenuated 
tensions, not least through minority protection and the respect for collective rights for 
minorities in the post-communist countries. At the same time, though, one might argue 
that EU attention has been relatively marginal and has focussed primarily on formal 
rights, without much regard for issues such as recognition and participation of non-
national cultural groups in national and European politics. Similarly, it might be 
argued that the European Union has primarily strengthened national states in post-
communist Europe while the rights and participation of sub-national cultural groups 
have been disregarded. The paper will address the relatively one-sided, formal-legal 
’mode of incorporation’ of the accession countries that became evident in the 
enlargement policy of the EU. Subsequently, the argument for a more inclusive and 
diversity-sensitive approach towards the new member states will be made, and will be 
partially identified with the process of European constitutionalization. This argument 
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will be underpinned by a short discussion of the theorisation of forms of post-national 
European order, in particular Habermas’s ’constitutional patriotism’. The paper will 
conclude by proposing a more diversity-sensitive approach to a postnational Europe in 
which recognition and intercultural dialogue are central. 

3. (EHUKDUG�(LFKHQKRIHU (Friedrich-Schiller-Universität) <ee@recht.uni-jena.de>:  

(XURSHDQL]DWLRQ�RI�6RFLDO�3URWHFWLRQ�
The paper will tackle the relations between the member states' social protection 
systems (social security and social welfare) and the European Union (EU). It will 
illustrate the various forms and subjects of EU law and how they influence the 
member states' social legislation . In a further part the paper discusses the impact of 
this intervention to the national autonomy and raises the question , on whether a 
transnational pattern of social welfare is smoothly emerging and how it ilooks like . 

4. +HQULN�/pQiUG (Northeastern University) <lenard.h@neu.edu>:  

&DQ�:H�+HOS"�([SHULHQFHV�RI�(8�6SRQVRUHG�5RPD�
3URJUDPV�LQ�+XQJDU\�

In my paper I attempt to seek answers to the question why Roma programs 
implemented in Hungary and sponsored mainly by the EU in recent years failed to 
reach their objective. Even though millions of euros were spent before and after the 
EU accession to improve the life conditions of the Roma and efforts made to boost the 
situation of Roma in the fields of labor market, education and housing conditions in 
the last ten years a closer analysis of program impacts indicates that little positive 
change has been achieved in the integration of the Roma. Both Roma intellectuals and 
policy makers share this sentiment of failure and the experiences of average Roma 
people do not differ too much in this respect. In my hypothesis the underlying idea of 
aid prevalent in these programs has been biased from the outset. In my paper I would 
like to present how this idea of aid failed in two recent PHARE programs. 

(XURSHDQL]DWLRQ�RI�:HOIDUH�DQG�(PSOR\PHQW�/DZ��������
Paper Session 

(Session Organizer) Marley S. Weiss 

Most European countries are in the process of reforming the various welfare and employment 
systems of its members. The European Union (EU) tries to influence this reform process 
through coordination policies that vary according to policy fields. The panel raises critical 
questions about this Europeanization of welfare in the EU. Particular attention will be given to 
the assessment of intended and unintended effects of coordination of member state policies in 
the areas of labour market policy and social inclusion. The papers analyse changes from a 
comparative perspective and report on differences as well as similarities in achieving 
European goals. In addition, they consider the impact of EU-inspired welfare reforms on 
special groups of workers such as women, students, young employees and the elderly. 

Topics: LABOR EUROPEAN INTEGRATION 
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3DUWLFLSDQWV�
1. 0LOHQD�6��%�FKV (University of Southampton) <m.buechs@soton.ac.uk>:  

1HZ�*RYHUQDQFH�DQG�'HFHQWUDOL]DWLRQ�LQ�
(PSOR\PHQW�3ROLF\�

When thinking about the traditional boundaries of the welfare state, particularly of 
labor and employment policies, we tend to place them within the boundaries of the 
nation-state. However, with contemporary processes of economic integration and 
devolution of competences to subnational entities, our understanding of the spatial 
configuration of the welfare state has been challenged as many have argued that we 
are observing the development of "new governance" patterns in social policy. On the 
one hand, there has been an ’upward’ movement, which has transferred labor and 
employment policies outside the boundaries of the nation-state.. On the other hand, in 
many advanced industrial countries national levels of government have been 
undertaking reforms to devolve their competencies over their social policies to 
subnational levels. This paper focuses on the ’downward’ movement of employment 
and labor market policies in Germany, the United Kingdom, Spain, and Italy). More 
specifically, it focuses on the decentralization of employment policy and its various 
implications on member states. When considering this issue, we are mainly interested 
in the following questions: 1) Why are national governments devolving their 
competencies to the subnational levels? (Are there commonalities across countries in 
the type of policies that are being devolved? Are there commonalities across countries 
on the reasoning for decentralizing employment policies?), 2) What are the 
implications of this shift for both national and subnational governments?, and 3) What 
are the potential implications of decentralization for the nature and the delivery of 
employment policy? 

2. .HUVWLQ�6��-DFREVVRQ (Stockholm U/ South Stockholm U College) 
<kerstin.jacobsson@score.su.se>:  

3DUWLFXODU�1HHGV�0HHW�8QLYHUVDO�:HOIDUH�1RUPV��
7KH�20&�RQ�6RFLDO�,QFOXVLRQ�LQ�6ZHGHQ�

This paper studies the reception and the micro-politics of the Open Method of Co-
Ordination (OMC) on social inclusion in Sweden. While this OMC has had limited 
direct influence on the policy contents of national reforms, this paper demonstrates 
that the OMC on social inclusion has had impact on the relationships between national 
Ministries and social NGOs, as well as the relationships between social NGOs. First, 
we analyze how the enactment of the OMC on social inclusion has contributed to new 
forms of institutionalized consultation and co-operation between Ministries and social 
NGOs. Second, we analyze how this OMC has contributed to new patterns of co-
operation and/or conflict between social NGOs, institutionalized in networks or loose 
affiliations. The paper pays special attention to the tensions, conflicts, difficulties, 
passiveness or even resistance provoked by the OMC social inclusion on actor 
relationships. Hence, the paper contributes to the general knowledge about the 
tensions inherent in the OMC social inclusion as such, as well as to the specific 
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understanding of what factors hamper a successful implementation of OMCs in the 
Swedish context. 

3. &ODLUH�6��.LOSDWULFN (London School of Economics) <C.Kilpatrick@lse.ac.uk>:  

:KDW�'RHV�,W�0HDQ�WR�7DON�DERXW�WKH�
(XURSHDQL]DWLRQ�RI�(PSOR\PHQW�/DZ"�

This paper considers the possible meanings of Europeanization in the context of 
employment law. It looks at the development of employment law at European level, in 
areas such as equality and non-discrimination and working-time. Drawing on these 
examples, it considers the utility and explanatory capacity of Europeanization. 

4. )HUQDQGD�6��1LFROD (American University) <fnicola@wcl.american.edu>:  

7KH�5ROH�RI�/RFDO�*RYHUQPHQWV�LQ�$FWLYHO\�
&UHDWLQJ�3URMHFWV�IRU�6RFLDO�,QFOXVLRQV�LQ�WKH�(8�

This paper addresses the intersection between local government and social policy in 
the EU. It focuses on those groups of people who are not directly affected by the 
European Employment strategy and the new forms of governance regulating EU social 
policy. Today European cities include an increasing number of people who are not 
European citizens but rather legal or illegal immigrants from eastern European 
countries or from northern and central Africa. These individuals contribute to the so-
call illegal or "Black Market" and they predominantly work in the services and the 
construction industry. These immigrants live in cities and they are recruited in specific 
geographical sites where there is a large offer and demand of day labor. Where 
European labor law does not reach these individuals some social inclusion projects 
managed by cities have the potential to offer immigrants to enter the employment 
market with better guarantees for their jobs. 

&RXUWV��*RYHUQDQFH��DQG�WKH�(PHUJHQW�(XURSHDQ�/HJDO�)LHOG��������
Paper Session 

(Session Organizer) Robin Stryker, (Chair/Discussant) Agnes T.M. Schreiner 

This session explores the nature and implications of an emergent European legal field. Topics 
include multi-level governance, judicial governance in economic and social regulation, public 
interest group litigation of EU law in national courts, normative vs. coercive mechanisms of 
ensuring national responsiveness to and compliance with EU law, and condition under which 
the European Court of Justice is more or less successful in restoring compliance against non-
compliance and resistance of individual member states. 

Topics: EUROPEAN INTEGRATION 

3DUWLFLSDQWV�
1. 'LDQD�3DQNH (Free University Berlin):  
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7KH�(XURSHDQ�&RXUW�RI�-XVWLFH��)DFLOLWDWLQJ�
&RPSOLDQFH�DJDLQVW�WKH�5HVLVWDQFH�RI�0HPEHU�
6WDWHV�

In the 20st century, international norms and international institutions have 
mushroomed. The international system became increasingly structured by hard and 
soft law. Although compliance is very frequent, non-compliance takes place and 
diminishes the effectiveness of law beyond the nation state. The legalization literature 
stresses the importance of delegating competencies to independent judicial authorities 
in order to restore states’ compliance with international law. The European Court of 
Justice (ECJ) resembles an empirical extreme type of high delegation. In drawing on a 
comprehensive database on non-compliance with EU law, this paper examines the 
pattern of successes and failures in restoring compliance with European law against 
the resistance of EU member states. Firstly, it demonstrates that the ECJ is most often 
successful and contributes to the European Union as a vivid political and legal 
community. Secondly, it explores the ECJ’s toolbox and explains why the ECJ is 
sometimes successful in restoring compliance and fails in other instances. 

2. 5HLQKDUG�6OHSFHYLF (Institute for Advanced Studies):  

0DNLQJ�(XURSHDQ�/DZ�:RUN�WKURXJK�&RXUWV��7KH�
,PSRUWDQFH�RI�1DWLRQDO�'LIIHUHQFHV�

Several studies have recently highlighted the importance of European courts for EU 
politics. According to this strand of the literature, national courts have become a 
driving force for European integration and even for democratic governance in Europe. 
In addition, litigation before national courts is regularly presented as a promising 
instrument to remedy problems related to the implementation of EU legislation. At the 
same time, however, policy-oriented analyses have repeatedly shown that such 
litigation may have quite diverse effects on the implementation of EU law. How can 
such differential effects of national litigation be explained? In this paper, I try to tackle 
this question by presenting a theoretical account supported by new empirical evidence. 
I argue that differential effects of public interest group litigation can be explained 
through a ’stage model’ that focuses on three interconnected ’stages’: (1) public interest 
group litigation; (2) interpretation of national courts; (3) reaction of the competent 
authorities. As these elements differ widely across Member States, the possibilities to 
enforce European law through courts vary considerably. This has important 
consequences for European integration and the possibility of democratic governance 
through courts. In order to illustrate the theoretical argument, the paper presents 
empirical evidence from an in-depth study on public interest group litigation in the 
field of EU nature conservation law - the Natura 2000 Directives - in Germany, France 
and the Netherlands. 

3. 6WLQH�$QGHUVHQ (European University Institute):  
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5HVSRQVLYH�(QIRUFHPHQW�LQ�WKH�(XURSHDQ�
&RPPXQLW\�

Community law leaves considerable margin to the Member States to give it effect. 
Although the managerial strand of compliance theory considers language ambiguity a 
cause of non-compliance, it does not account for flexibility as a specific virtue of 
Community law with constitutional value. Similarly, an enforcement approach with its 
rational behavioural expectations does not account for the significance of consensus 
norms in dialectic problem-solving settings among government representatives of 
legitimate national interests. This paper develops a conceptual approach to the general 
EC Treaty infringement procedure in terms of responsive enforcement. The purpose of 
the conceptualisation is to enable a discussion of enforcement without being confined 
to matters of power and/or compliance ability and to give an explanation for the 
Commission’s responsive interaction with non-compliant states. The particular type of 
dialogue is explained by means of three intertwined factors: (i) the discrepancy 
between the Community’s legal and de facto authority, (ii) the nature of the normative 
framework and (iii) the institutional design of the infringement procedure. It will be 
explored how the Treaty relies on the Commission to engage in a politically 
responsive dialogue without undermining the rule of law. The Commission’s function 
is twofold. One is to facilitate a process by which Community law is determined; the 
other is to insist on normative boundaries to Member State aberration. Although the 
Commission may be thought of as a strategic player, the considerations guiding its 
approach towards the Member States are argued to be those of diplomacy and 
appropriateness. 

4. 6DELQH�)UHULFKV (Otto-Friedrich University of Bamberg):  

-XGLFLDO�*RYHUQDQFH�LQ�WKH�(XURSHDQ�/HJDO�)LHOG��
$�3ROLWLFDO�(FRQRPLF�3HUVSHFWLYH�

Referring to the emergence of ’new forms of governance’ and ’transnational legal 
orders’ (see sub-themes of the conference), this paper explores the specificity of legal 
and judicial governance in the European Union from a socio-legal and political 
economic perspective. Judicial governance is conceived of as a distinctive type of 
(social) integration through law beyond the state and meant to capture the legal 
dimension of the so-called turn from (national) government to (multilevel and 
network) governance. In the European context, the governance turn dates back to the 
relaunch of the integration process in the eighties following political and economic 
crises in the seventies and foreshadowing the globalized political economy of the 
nineties. Drawing on regulation theory and international political economy, I will first 
elaborate on the transformation of the classic (national) rule of law towards a 
?multilevelled’ and ?networked’ (supranational or transnational) rule of law. Building 
on the sociological concept of legal fields, I will then provide a socio-legal 
specification and ’microtranslation’ of the regulationist approach to the law. In 
particular, I will argue that the European legal field - emerging from supranational 
integration of the national legal fields - has recently been transformed by a new mode 
of legal production in the international, or better: transnational legal field (in the 
making), thus reflecting the turn to economic globalization and a Postfordist logic of 
production in the last decades. The two-fold theoretical argument will be confirmed by 
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empirical observations on judicial governance in the European field of economic and 
social regulation. 

$GPLQLVWUDWLYH�/DZ�LQ�WKH�(XURSHDQ�8QLRQ��/HVVRQV�IRU�$PHULFDQV"�
�������
Paper Session 

(Session Organizer) Michael Asimow 

ADMINISTRATIVE LAW IN THE EUROPEAN UNION-LESSONS FOR AMERICANS? 
The European Union is responsible for a significant quantity of regulatory activity and has 
developed administrative law that is distinct from that of the 27 member states. In nearly 
every respect, the Union’s administrative law diverges sharply from that of the U.S. and 
Britain, making it an attractive candidate for comparative study. The European Commission 
(the executive arm of the Union) regulates competition and mergers, anti-dumping law, 
trademarks, food safety, and pharmaceuticals. It adopts a large number of implementing 
regulations that bind member states in their own regulatory activity (such as environment or 
banking). Judicial review of Commission action is available in the European Court of Justice 
and the Court of First Instance. In addition, the Union has a well-developed freedom of 
information scheme as well as a data privacy regime much stricter than that in the U.S. 
Finally, a whole variety of internal and external checks and balances constrains the 
Commission. The Administrative Law and Regulatory Practice Section of the ABA has been 
studying EU administrative law and the participants in this panel have all engaged in both 
empirical and theoretical examination of their subjects (adjudication, rulemaking, judicial 
review, transparency, and oversight). The panel discussion will focus on the differences 
between EU and American law and consider the normative foundations of EU law. It will ask 
whether there are lessons Americans can learn from the EU model. The panel fits comfortably 
within one of the subthemes of the Berlin meeting: transnational legal orders. 

Topics: INTERNATIONAL INSTITUTIONS REGULATION 

3DUWLFLSDQWV�
1. +HUZLJ�+RIPDQQ (University of Luxembourg):  

(8�$GPLQLVWUDWLYH�/DZ���7KH�)UDPHZRUN�RI�
,QWHJUDWHG�$GPLQLVWUDWLRQ�LQ�(XURSH�

The paper will be an introduction to the presentations of the ABA EU Administrative 
Law project. It will put the more detailed contributions following this presentation into 
the overall context of the EU’s legal structure with its specific legislative, regulatory 
and implementation structures. 

2. 0LFKDHO�$VLPRZ (University of California, Los Angeles):  

$GMXGLFDWLRQ�LQ�WKH�(XURSHDQ�8QLRQ�
ADJUDICATION IN THE EUROPEAN UNION The EU engages in regulatory 
adjudication in at least six important sectors: competition, trade remedies, state aids, 
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food safety, pharmaceutical licensing, and trademarks. There is no single template for 
regulatory activity like that contained in American Administrative Procedure Acts or 
the British Tribunals and Inquiries Act. Each adjudicatory scheme is quite different, 
depending on its historical development, relationship of the regulatory scheme with 
that of the member states, and political pressures. In general, the procedure is 
inquisitorial in nature, not adversarial, meaning that hearings when they are provided 
are part of the investigation, not a separate step involving a neutral decisionmaker. As 
a result of a series of critical decisions by the European Court of Justice and the Court 
of First Instance, a dramatic process of common law evolution has occurred, so that a 
series of procedural safeguards have been erected in EU regulatory adjudication. For 
example, in competition cases, there is a neutral hearing officer (although not one 
empowered to make a substantive decision). The private party has broad access to the 
Commission’s file and the requirements of notice and statements of reasons have been 
strengthened. The result is a scheme of adjudicatory procedure that is quite unlike the 
classic inquisitorial model and is beginning to converge with American adversarial 
models. 

3. /XFDV�%HUJNDPS (Hunton & Williams):  

&UHDWLQJ�5HJXODWLRQV��'LUHFWLYHV�DQG�6RIW�/DZ�LQ�
WKH�(XURSHDQ�8QLRQ�

This report summarizes the administrative law involved in making generally 
applicable laws and rules at the European Community (the "EC") in the European 
Union (the "EU"). It is based on specific sector reports in the areas of competition, the 
environment, financial services, food safety, telecommunications, and the workplace. 
It deals with the participation of the European Commission in lawmaking, both in 
proposing legislation to the Council and Parliament and in exercising delegated 
implementing powers under legislation through various committees ("comitology") 
and through interaction with national and EU-level standards organizations (the "new 
approach" process for setting "technical" standards). It also addresses the evolving role 
of EC agencies. It does not deal with the legislative processes of the Council or 
Parliament. This report is carried out under the auspices of the American Bar 
Association’s Section of Administrative Law and Regulatory Practice. It is part of a 
project intended to help Americans understand the administrative law of the European 
Union. This particular element of it is concerned with activities parallel to what 
American administrative lawyers know as "rulemaking." It describes how the 
European Commission (the EU executive) works to shape legal texts - statutes, 
regulations, even influential advice - in comparison to American approaches, and in a 
context in which access, transparency, influence and accountability are increasingly 
important. 

4. 5RQDOG�/HYLQ (Washington University):  

-XGLFLDO�5HYLHZ�LQ�WKH�$GPLQLVWUDWLYH�/DZ�RI�WKH�
(XURSHDQ�8QLRQ�

This paper surveys the types of judicial review proceedings made available under the 
Treaty of the European Community and compares them with American models. 
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Interesting contrasts emerge from this juxtaposition. For example, the EC Treaty 
imposes stringent limitations on the standing of private persons to seek annulment of 
regulatory acts (especially regulations and directives) in Community courts. These 
limitations seem anomalous when viewed through American eyes but can be explained 
in part by the fact that the EU has a small judiciary, with no courts based at the local 
level. At the same time, the European Court of Justice (ECJ) has striven to ensure that 
Community law, including the Court’s own interpretations of that law, will be 
enforceable in the courts of the Member States and will be accorded supremacy over 
local law. The paper also explores judicial review of the merits of Commission 
decisions in the EU. This scrutiny yields other intriguing comparisons with American 
practice, such as the ECJ’s enforcement of a number of so-called "general principles of 
law," which are judicially devised doctrines (often "inspired" by analogous principles 
observed in the national courts of the Member States). Thus, principles such as 
"proportionality" and "protection of legitimate expectations" comprise a body of legal 
doctrine that is far more fully developed than one can find in U.S. law. 

5RXQGWDEOH��7KH�6RFLDO�3UREOqPDWLTXH�RI�WKH�(XURSHDQL]DWLRQ�3URFHVV��
:KDW�LV�/HIW"��������
Roundtable 

(Participant) Christian Joerges, (Chair) Ellen Kennedy, (Participant) Ulrich Preuss, 
(Participant) David Abraham, (Session Organizer) Galya Benarieh Ruffer 

The theory of the European Economic Constitution, premised on the interdependence of the 
Rechtsstaat, the ordering of the European Economy, and the assignment of social policy to the 
nation states, has contributed to the decoupling of social policy from the European project 
(Christian Joerges, 2005). This roundtable explores the claim of Europe’s Left that the 
potential of the theory of the European Economic Constitution to guide the European project 
is exhausted and that the erosion of the economic constitution has not paved the way to ’social 
Europe’ or to the reconstruction of a European social democracy. We examine Joerges’ claim 
that neither the open method of co-ordination nor the commitment to a "social market 
economy" in the Constitutional Treaty nor the new "social rights" provide a conceptually 
sufficient and politically credible basis for this end. In particular, the OMC threatens the very 
idea of constitutionalism, namely, the idea of law mediated, and rule of law bound 
governance. 

Topics: CONSTITUTIONAL LAW & CONSTITUTIONALISM EUROPEAN 
INTEGRATION 

'HPRFUDF\��/HJLWLPDF\��DQG�WKH�(XURSHDQ�8QLRQ��������
Paper Session 

(Session Organizer) Robin Stryker, (Chair) Eileen A. Scallen 

This session revolves around different aspects of "democracy," "legitimacy" and "rule of law" 
deficits as they play themselves out at multiple governance levels in the European Union. 
Papers focus on dilemmas created for both law and politics when each is insufficiently 
legitimated with reference to each other, legitimacy and democracy deficits created by US 
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strategies of influence over EU policies, questions of legitimacy and democracy as they are 
related to models of transitional justice in eastern Europe, variation in effectiveness with 
which EU legislation is implemented in successive waves of accession, and the degree to 
which ground level implementation is participatory, including both representatives of industry 
and of representatives of social movements. 

Topics: EUROPEAN INTEGRATION 

3DUWLFLSDQWV�
1. $OEHUWR�)HEEUDMR (University of Macerata) <febbrajo@unimc.it>:  

0RGHOV�RI�7UDQVLWLRQDO�-XVWLFH�LQ�(DVW�(XURSHDQ�
&RXQWULHV�

The paper proposes to detail the role played by legal professionals and by the doctrine 
throughout the complex process of modernization of the legal systems of certain 
Eastern European countries, before and following their entrance into the E.U., by way 
of analysis of the main legal literature and decisions of the main legal organs (from 
those competent for the protection of the Constitution, as is the Constitutional Court 
for Italy, to those competent for the protection of citizen’s rights following the model 
of the ombudsman), and not therefore limiting itself to recording mere legislative data, 
rather trying to integrate its interpretation by way of definition of contents of the 
various involved legal cultures. 

2. *UHJRU\�6PLWK (York University) <gregorysmith@osgoode.yorku.ca>:  

/XKPDQQ�DQG�WKH�/HJLWLPDF\�RI�WKH�(XURSHDQ�
8QLRQ�

This paper explores EU legitimacy through the lens of Niklas Luhmann’s autopoietic 
sociology and Gunther Teubner’s reflexive legal theory. For Luhmann, society is 
comprised of autopoietic social systems that differentiate themselves from their 
environment reflexively, through the employment of binary logic. By managing the 
information they process, systems such as law - which distinguishes between legal and 
illegal - perform stabilizing functions in highly complex societies, albeit while being 
founded in paradox, or arbitrary distinctions. Teubner argues that legal systems 
conceal their foundational paradox through structural coupling with the political 
system - they allow internal inconsistencies and socially illegitimate results to be 
’resolved’ through the application of democratic politics, or rights creation. This 
formula relies on the democratized, hierarchized and proceduralized character of 
national sovereign authority. This paper argues that the institutional and procedural 
specificities of the EU necessarily reveal the paradoxical nature of its systemic 
components. While the supremacy and direct effect of EU law appear to resolve 
hierarchical conflicts of law in Europe, the ’supranational’ character of the EU 
questions whether it possesses a political logic equipped to mask legal paradox. This is 
apparent in the Commission’s ability to challenge the authority of member states 
before the ECJ. While this ensures their normative compliance with EU law, in 
democratic states, such structural coupling works both ways - the political system also 
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legitimates law. In contrast, the legal supremacy and weak politics of the EU mean 
that member states must comply with EU law, regardless of whether it is popularly 
viewed as legitimate. 

3. (OHQD�%DQFX (University Stefan Cel Mare) <edbancu@yahoo.com>:  

&KDQJHV�LQ�WKH�*RYHUQDQFH�3URFHVV�5HODWHG�WR�
1DWXUH�3URWHFWLRQ�3ROLFLHV��1DWXUD������&DVH�LQ�
5RPDQLD�

The actual socio-political context ?stimulated" by the need to fulfil the conditions for 
accession to the European Union is leading to a perceptible transformation in the 
governance processes related to the nature protection field. This paper focuses on the 
governance processes related to the implementation of the Habitats and Birds 
Directives (Natura 2000) in Romania. This research is part of a ten country EU 
research project "New modes of governance for sustainable forestry in Europe" 
wherein cases are analyzed according to the principles and processes constituting 
’governance’ as defined by international agreements and EU policy. This paper focuses 
on a case study in Romania that asks whether the ongoing process of the 
implementation of Natura 2000 in Romania is the outcome of a participative process 
in which the contribution of NGOs was requested and recognized as valuable, and 
additionally that efforts were made to establish coordination mechanisms with the 
directly interested sectors. These features are core constituting elements of new modes 
of governance. In this paper, three key aspects will be presented: a description of the 
modified legal framework for environmental protection in Romania necessary to 
comply with EU directives; an analysis of the implementation process of Natura 2000 
in Romania according to the constituting elements; and a discussion of the emergence 
of new institutions and laws as a consequence of complying with Natura 2000 
policies. The purpose of this analysis is to identify to what extent the implementation 
process presents the features of a new "mode of governance". 

4. 9LUJLQLD�%URZQ�.H\GHU (SUNY Binghamton/Bogazici U, Istanbul) 
<vmbrown@binghamton.edu>:  

$�0RGHVW�3URSRVDO��7KH�(8�DV�WKH���VW�6WDWH�
Two prongs of what may loosely be described as ’the empire strikes back’ - terrorism 
and the economic success of Asia - have made unlikely bedfellows of two political 
entities once viewed on the global scene as arch-competitors: the US and the EU. 
Although the jury is still out on whose economic health and wealth will prevail, there 
can be little doubt as to which way the policy pressure moves: the US has it all over 
the EU. Nowhere is this more evident than in the various building blocks of the 
knowledge economy: intellectual property law(IP) and, less visibly perhaps, 
fundamental human rights. This paper will trace the rise of recent US efforts in the EU 
(and in particular the growing receptivity of the European Commission to US-backed 
lobbying, despite well founded warnings from the European Parliament) to bring the 
EU on board with its campaign to police, if not control, the world economy. It will 
survey recent EU legislative proposals and enactments in the areas of IP (e.g. the 
growing trend towards US-style bilateral super-TRIPS free trade agreements built 
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around heightened standards of protection of US-based IP, and harmonization efforts 
in software patenting and criminal sanctions for intellectual property infringement) 
and fundamental human rights, with particular emphasis on protection of personal data 
and privacy. A tentative conclusion: If European citizens think the EU had a 
democracy deficit before , "You ain’t seen nothing’ yet" (as the Americans would say). 
Tentative solution: At least statehood might give Europe a vote. 

5. 0DUWLQ�0HQGHOVNL (ESCP-EAP Berlin) <martin.mendelski@escp-eap.de>:  

:KHUH��:KHQ��DQG�+RZ�WKH�(XURSHDQ�8QLRQ�
*HQHUDWHV�,QVWLWXWLRQDO�DQG�*RYHUQDQFH�&KDQJH"�
$�&RPSDUDWLYH�6WXG\�EHWZHHQ�)LUVW�DQG�6HFRQG�
:DYH�&DQGLGDWHV�

The hypothesis of the paper is that institutional and governance change is not only 
caused by domestic factors, but can be attributed to "external mechanisms" (EU acquis 
conditionality, external governance) created during the pre-accession period. This 
hypothesis will be verified empirically by comparing the institutional development of 
two groups of accession countries, the so-called first-wave candidates (Luxembourg 
group) and the second-wave ones (Helsinki group). Data for the comparative analysis 
stem from the World Bank governance indicators and from a Europeanization index 
which measures the progress of adopting the "community acquis". The analysis shows 
two interesting results. First, acquis conditionality had a stronger effect on the 
Helsinki group than on the Luxembourg group in terms of regulatory quality and 
government effectiveness. Secondly, the effect on the rule of law (enforcement of 
rules, effective judiciary) was only minimal. The author of the paper ascribes the low 
institutional quality mainly to non-path dependent factors and underlines the fact that 
difficult socio-economic conditions hindered the effective implementation and 
enforcement of EU legislation (adoption of the acquis) in most second-wave countries. 

7KH�0DQ\�)DFHV�RI�(XURSHDQ�+DUPRQL]DWLRQ���+DUG��/DZ���6RIW��/DZ��
/HJDO�&XOWXUH��DQG�3ULYDWL]HG�(XURSHDQ�1RUPV��������
Paper Session 

(Chair) Karim Medjad, (Session Organizer) Robin Stryker 

This panel revolves around strategies and issues of harmonization both from the vantage point 
of the EU and that of its diverse member states. Papers focus on a range of strategies, 
including construction of common concepts, norms and discursive frames, the Open Method 
of Coordination and the translation of European Directives into national law. The panel also 
addresses the role played by legal culture in debates over the nature and desirability of 
harmonization. 

Topics: LEGAL MOBILIZATION 

3DUWLFLSDQWV�
1. (]JL�'HPLUD\DN (Anadolu University):  
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$FTXLVLWLRQ�RI�WKH�2ZQ�6KDUHV�E\�D�3XEOLF�/LPLWHG�&RPSDQ\�
$FFRUGLQJ�WR�(XURSHDQL]HG�7XUNLVK�/DZ�
The new draft of Turkish Commercial Code was sent to Turkish Grand National 
Assembly on 09.11.2005. The new draft, which is still being debated in the 
Comissions of the Parliament, includes also detailed articles regarding the acquisition 
of the own shares by a public limited company. Second Coincil Directive 77/91/EEC 
of 13 December 1976 was implemented by the new draft of Turkish Commercial Code 
as it was also cited explicitly in Preamble of the draft code. The consistency between 
this implementation by new draft of Turkish Commercial Code and Second Coincil 
Directive has great importance, this is because Turkey is in an accession period with 
European Union. 

2. &DWKHULQH�'XSUH (University of Wales, Aberystwyth):  

+XPDQ�'LJQLW\�LQ�WKH�(8��6HOHFWLYH��&RPPRQ�7UDGLWLRQV��
This paper starts by highlighting the emergence of an EU concept of dignity over the 
past ten years, both in case law and in constitutional documents. The construction of 
the EU concept of dignity overtly and heavily relies on the common constitutional 
traditions of Member States. The paper argues that the emphasis on commonness 
masks the fact that a process of selection of specific dignity models is actually taking 
place. As is illustrated, the favourite model so far has been overwhelmingly influenced 
by (West) German constitutional law. This raises at least two crucial issues that are 
critically discussed. The first one is about the transferability to the EU level of a 
dignity model developed for and by a national state and deeply intertwined with its 
constitutional identity. The second issue considered here is the rationale for the 
exclusion of other possible models developed in member states. Finally, the paper 
reflects on the impact of this selection process on the nascent EU dignity culture. 

3. 3RXO�.MDHU (European University Institute):  

&RQVWUXFWLQJ�D�&RPPRQ�%DVLV��20&�3URFHVVHV�DV�D�3UH�&RQGLWLRQ�
IRU�+DUG�/DZ�,QWHJUDWLRQ�
The emergence and rapid expansion of the Open Method of Coordination (OMC) has 
been at the centre of the debate on soft law in Europe throughout the last decade. For 
many scholars, especially from the discipline of political science, the method is 
regarded as a novel form of governance, which increases the problem solving capacity 
of the EU at the same time as additional competence transfers to the EU is avoided. 
Within the field of law the sceptics has been more numerous, especially because the 
method is regarded as a threat to the "rule of law". This paper is challenging this 
dichotomy. The OMC has largely been applied within policy areas which are either 
new to the EU or where earlier attempts on formal competence transfers have failed. 
Under the present conditions, an application of the Classical Community Method is 
therefore not a realistic alternative to OMC processes within these policy areas. OMC 
processes can, however, be regarded as "preliminary" exercises which are oriented 
towards the building of common European discursive frames within policy areas 
where such frames does not (yet) exist, in so far the processes are oriented towards 
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establishing convergence between policy objectives and organisational forms 
throughout the Member States. Such a development can, furthermore, be seen as 
providing a structural basis for later attempts to pursue integration through hard law. 
That OMC processes contain the potential to cultivate the ground for later integration 
through hard law will be exemplified through an analysis of the developments within 
the area of Research & Innovation. 

4. .DULP�0HGMDG (H.E.C Paris):  

%H\RQG�6RIW�/DZ��$Q�([WUHPH�([DPSOH�RI�3ULYDWL]DWLRQ�RI�WKH�
(XURSHDQ�1RUP�
The EU-member States have long tried to harmonize their respective accounting rules 
in order to facilitate the comparison between European companies. Eventually, in 
order to overcome what seemed to be a legislative deadlock, it was decided to resort to 
a form of private subcontracting: since 2005, all companies listed in a EU-member 
States are required to comply with the standards enacted by a private body, the IASB 
(International Accounting Standards Board). This is a rather radical decision if one 
considers that an accounting norm always carry a strong ideological flavour: what is or 
is not a profit or a loss is a political choice. In this case, the route followed by the EU 
appears even more puzzling when one realizes that the EU has no statutory control 
means on the IASB. Building on this striking episode of privatization of the regulatory 
process, we show that this transfer of competences goes well beyond known forms of 
delegation to private sector and we argue that while diverse, the reasons behind such 
relinquishment of public authority lie primarily within the EU itself. 

5. /XFLQGD�0LOOHU (University College London):  

/HJDO�&XOWXUH�DQG�(XURSHDQ�3ULYDWH�/DZ�+DUPRQLVDWLRQ�
The increasing activity of the European Community in the area of private law has 
triggered a vociferous and wide-ranging debate concerning the desirability, and need 
for contract law harmonisation in Europe. This paper analyses the way that the 
concept of ’legal culture’ has been employed in various guises to either support, or 
negate, the possibilities for convergence of Member States’ private law. It shows how 
the ’law as a cultural phenomenon’ approach can be problematic, not solely owing to 
the amorphous concept of ’legal culture’ itself, but in the reductionist way that it has 
tended to situate the harmonisation debate; often dichotomising between ’binding’ and 
’non-binding’ instrument or between ’harmonisation’ and ’non-harmonisation’. This has 
important repercussions for the future path along which private law regulation in 
Europe might proceed. 

,QWHUQDWLRQDOHV�5HFKW�XQG�LQWHUQDWLRQDOH�2UJDQLVDWLRQHQ�
,QWHUQDWLRQDO�2UJDQL]DWLRQV�LQ�$FWLRQ��%HKDYLRU��$FFRXQWDELOLW\��DQG�5HIRUP�
�������
Paper Session 

(Chair/Discussant) Christopher Jon Arup, (Session Organizer) Gregory C Shaffer 
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The papers in this session will address the operation and reform of the UN Securities Council, 
the UN Commission on Human Rights, the Inter-American Court of Human Rights, UN-
sponsored "nation-building" and the international legal order generally. 

Topics: INTERNATIONAL INSTITUTIONS 

3DUWLFLSDQWV�
1. &ODLUH�&�2
%ULHQ (European University Institute) <claire.obrien@eui.eu>:  

8QLYHUVDO�3HULRGLF�5HYLHZ�LQ�WKH�81�+XPDQ�
5LJKWV�&RXQFLO��3DVW�/HVVRQV�DQG�1HZ�'LOHPPDV�

The new UN Human Rights Council will undertake universal periodic review (UPR) 
of ’fulfilment by each State of its human rights obligations and commitments’. UPR 
will be a principal operating modality of monitoring and implementation by the 
Council. Universality is intended to preclude the politicisation which undermined the 
effectiveness of the UN Human Rights Commission as a global oversight body for 
human rights; UPR must also complement, and not duplicate, the work of UN treaty 
committees, which periodically scrutinise signatory states’ compliance with legal 
obligations under specific UN human rights instruments. Whereas little guidance was 
provided by the UN General Assembly as to the detail of UPR, and relevant 
precedents within the UN system are lacking, peer review practices are well 
established in other international organisations (e.g. OECD), under regional human 
rights arrangements (e.g. Council of Europe), and are foundational to the EU Open 
Method of Coordination. Investigations of the EU comitology system, and numerous 
studies in international relations have considered the institutionalisation of normative 
interactions between states and other actors, and what conditions orient it to legitimate 
deliberation instead strategic bargaining. The proposed paper will analyse relevant 
developments and literature, firstly, to evaluate alternative criteria of effectiveness and 
legitimacy of human rights peer review mechanisms; secondly, to identify features of 
UPR structures and process capable of promoting positive normative interaction 
between participants in the peer review setting of the Human Rights Council (e.g. 
transparency, civil society participation, formally bindingness UPR outputs). 

2. $OLFLD�&�&HEDGD (Univerisdad Carlos III) <alicia.cebada@uc3m.es>:  

5HLQIRUFHPHQW�RI�$FFRXQWDELOLW\�ZLWKLQ�WKH�
,QWHUQDWLRQDO�/HJDO�2UGHU��LQ�3DUWLFXODU�WKH�5ROH�RI�
1RQ�*RYHUQPHQWDO�2UJDQL]DWLRQV��,QGLYLGXDOV��DQG�
0RQLWRULQJ�%RGLHV�

International rules are being internalized by different actors. Among these actors we 
find individuals. Even though the individual lacks a general capacity to claim against 
the States, this capacity has been developed within particular frameworks. On the 
other hand the individual can exert a concrete influence over the States, in the political 
sphere, in order to force them to comply with international rules. It could be said that 
the humanization of international law leads to the internalization of international rules 
by the individuals, which are, on their part, in condition to require the States, in the 
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political field, to abide by International law. The international rules are being 
internalized by domestic tribunals as well. The tribunals might play an important role 
in assuring that their States act in accordance with International rules. As the recent 
experience in United States demonstrates, the existence of international rules is not 
taken into consideration only by the Executive Powers; on the contrary the judicial as 
well as the legislative powers might require the State to comply fully with 
international rules. Directly related to accountability is the operation of Treaty 
monitoring bodies. The openness of these bodies (Committees) to the non 
governmental organizations is being crucial with a view to improve the effectiveness 
of their supervision. And finally, am particularly interested in analyzing the role of 
NGOs with regard to the supervision of compliance with international law. 

3. 5LFKDUG�&�3DUNHU (Hiroshima Shudo University) <parker@shudo-u.ac.jp>:  

$�3URSRVDO�IRU�D�5HIRUPHG�DQG�6WUHQJWKHQHG�
8QLWHG�1DWLRQV�6HFXULW\�&RXQFLO�

Twenty seats on the proposed new United Nations Security Council would be based 
on neutral criteria of population and economic size. Four additional nations would be 
elected by the General Assembly for terms of two years. Multiple seats for individual 
nations would be allowed. The veto would be abolished. Abolishing the veto would be 
made palatable to the current five permanent members by amending the United 
Nations Charter so that Security Council resolutions would not be legally binding on 
United Nations member states. Unless this fundamental change is made, the five 
current permanent members will not give up their veto power for fear of loss of 
sovereignty. Critics will say that this change would reduce the Security Council to a 
debating society, but in a reformed Council, the current five permanent members 
could not stop debate by using or threatening to use their veto. Voting in a reformed 
Security Council would more clearly reflect the real balance of power and opinion in 
the world. What the Council lost in legal authority, it would gain in social and political 
authority. One sort of power would be substituted for another. The legitimacy and thus 
the effectiveness and usefulness of the Security Council would be increased. 

4. &DPLOD�&�$VDQR (U of Sao Paulo/Conectas Human Rights) 
<camila.lissa@gmail.com>:  

+RZ�6WDWHV�%HKDYH�LQ�,QWHUQDWLRQDO�,QVWLWXWLRQV��
7KH�&DVH�RI�WKH�81�&RPPLVVLRQ�RQ�+XPDQ�5LJKWV�

This paper is part of a master research in development in Political Science at 
University of São Paulo. The general objective of this research is to analyze the 
behavior of the States in international institutions through the case study of the former 
United Nations Commission on Human Rights (CHR), replaced in 2006 by the Human 
Rigths Council, and the revealed preferences of its member-States - their votes- 
between 2000-2006. aiming the insertion of this study in the theoretical debate 
between the international relations theories about international institutions and 
international regimes. This paper has three specific goals: (a) the presentation of how 
States behave in the CHR through their votes, (b) the analysis of convergent and 
divergent behaviors among the States on the CHR voting and them , (c) the 
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verification of the capacity of this international institution in affecting the performance 
of its member- States. This research enrolls itself in the academic debate between the 
theories of international relations about the institutions capacity in controlling the 
perverted effects of the anarchical nature of the international system on cooperative 
conduct of States. The hypothesis to be worked on estimates that the States’ behavior 
in the CHR varies in accordance with its two distinct mandates. Up to the 70s the 
CHR had exclusively the function of creating international human rights norms. The 
CHR had increased in its mandate the function of monitoring and condemn the 
violation of human rights in the world. 

5. (YRUDK�/XVFL�&�&DUGRVR (Brazilian Center of Analysis and Planning (CEBRAP) and 
University of São Paulo (USP)) <evorah@usp.br, evorahl@gmail.com>:  

,QWHU�$PHULFDQ�&RXUW�RI�+XPDQ�5LJKWV�DV�D�3XEOLF�
6SKHUH��3DUWLFLSDWLRQ�RI�1RQ�6WDWH�$FWRUV�YLD�
$PLFXV�&XULDH�DQG�3XEOLF�$XGLHQFHV�

This paper is part of a broad research agenda on the democratic potentialities of the 
institutionalization of participatory proceedings through law and is also part of a 
specific research agenda on the legitimacy and the contributions of non-state actors at 
international forums. The Inter-American Court of Human Rights (IACHR) is the 
international forum chosen for this analysis and its participatory proceedings are 
public audiences and amici curiae at contentious and consultative cases. The main 
questions that this paper will raise are: Which is the purpose that leads non-state actors 
to take part in IACHR's proceedings? Are there implications of this participation on 
the IACHR's manner of action? The related hypothesis that will be developed on this 
paper are: (i) the non-state actors are using the potentialities of the IACHR's 
participatory proceedings to influence the decision making process of the court and are 
reflecting on the IACHR as an efficient space for recognition of rights or more 
favorable interpretations of international law; moreover (ii) the participation of non-
state actors on the IACHR brings a new approach to this court, making its manner of 
action similar to an international forum ("court-forum") or, according to the theoretical 
approach adopted on this research, resembling to a public sphere (Habermas), a space 
of interests justification, in which new demands are able to emerge. Therefore this 
paper is divided in two parts: the empirical analysis of the institutional participatory 
settings of IACHR and the theoretical approach, the IACHR as a public sphere. 

5HFKW�XQG�*OREDOLVLHUXQJ�
)HDWXUHG�6HVVLRQ��&RXQWHU�+HJHPRQLF�*OREDOL]DWLRQ��/DZ��&RXQWHU�
+HJHPRQLF�*OREDOL]DWLRQ��DQG�3RVW�&RORQLDO�'LYHUVLW\��/DWLQ�$PHULFD�DQG�
$IULFD��������
Paper Session 

(Co-Chair) Boaventura de Sousa Santos, (Co-Chair) Cesar Rodriguez-Garavito, (Discussant) 
Angelina Snodgrass-Godoy 
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The beginning of the new millennium has witnessed a groundswell of proposals for the 
transformation or replacement of the national and international legal institutions underpinning 
hegemonic, neoliberal globalization. Put forth by variegated counter-hegemonic movements 
and organizations and articulated through transnational advocacy networks, these proposals 
challenge our sociological and legal imagination and belie the fatalistic ideology that ’’there is 
no alternative’’ to neoliberal institutions. To further the sociolegal understanding of this most 
intellectually challenging and political compelling development, this panel brings together 
papers that theorize and empirically document processes of bottom-up legal mobilization 
against hegemonic globalization in post-colonial contexts in Latin America and Africa. To 
that end, the papers discuss the complex relations of movements to the state, modernity and 
plural legal orders. 

Topics: GLOBALIZATION COLONIALITY/POST-COLONIALITY 

3DUWLFLSDQWV�
1. %RDYHQWXUD�GH�6RXVD�6DQWRV (University of Coimbra) <bsantos@ces.uc.pt>:  

8QILQLVKHG�'HFRORQL]DWLRQ��/DQG�DQG�WKH�/DZ�RI�
WKH�1HZ�%DVLFV�

Postcoloniality is a theoretical and political perspective centered on the idea that 
colonialism did not end with the end of formal colonialism. Colonialism involved, 
among other things, the violent disruption of the basic livelihood of vast populations 
(land, water, shelter, community life, health, etc.), brought about by foreign powers. 
Since the end of colonialism did not put an end to this disruption, decolonization is an 
unfinished task. In this paper, I focus on land grabbing and the struggle for land, 
which are at the core of both capitalism and colonialism. An old basic-as old as human 
life on earth-, land is here conceived of as a new basic to underline the multiple 
dimensions of the most recent legal and political struggles around it: agriculture, 
natural resources, agrarian reform, biodiversity, historical reparation, territoriality, 
self-determination, and cultural identity 

2. &HFLOLD�0DF'RZHOO�6DQWRV (U of San Francisco/U of Coimbra) <santos@usfca.edu>:  

;XFXUX�GR�2URUXEi��,QGLJHQRXV�6WUXJJOHV��WKH�
6WDWH��DQG�3RVW�&RORQLDO�'LYHUVLW\�LQ�1RUWKHDVW�
%UD]LO�

This paper analyses the legal mobilizations and indigenous struggles over land, 
cultural diversity, and security rights carried out by the Xucuru do Ororubá people and 
their allies in Northeast Brazil. As a consequence of their demands, the leaders of 
Xucuru do Ororubá have faced violence perpetrated by the local landlords interested 
in keeping control of the indigenous territory, which is in the process of demarcation 
by the Brazilian State. In alliance with local human rights non-governmental 
organizations and missionaries, the Xucuru do Ororubá people have mobilized the law 
locally and internationally to finalize the demarcation of the land and to seek 
protection of their leaders. The Brazilian government and the police at both federal 
and state levels have responded to these demands in contradictory ways. In light of 
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this case-study, the paper attempts to offer theoretical insights into the specificity of 
the role of the State and indigenous struggles over "post-colonial diversity" in the 
Brazilian context. 

3. 0DULD�3DXOD�*��0HQHVHV (Coimbra University) <menesesp@fe.uc.pt>:  

7UDGLWLRQDO�$XWKRULWLHV��/DZ��DQG�(WKQLF�,GHQWLWLHV�
LQ�0R]DPELTXH��7KH�4XHVW�IRU�D�3RVW�&RORQLDO�
6WDWH�

The role of traditional authorities in the post-colonial era has been one of the hottest 
debates in Africa today. Despite the dramatic changes that have occurred Mozambique 
over the last decade, the ’traditional authority’ remains an important political institution 
that continues to exercise authority. It has not only been given official recognition and 
protection in the constitution, but it remains an important component of the 
heterogeneous legal landscape of the country. However, the role of this complex and 
diverse institution in the resolution of social conflicts has failed to generate much 
research. In this paper, I explore issues of authenticity and local requirements of 
belonging, as well as legal practices and legal discourse, by considering the surge of 
recognition of ’traditional authorities’ in Mozambique. I argue that the interaction 
between two processes - traditional authorities’ participation in the resolution of social 
disputes and ethnic identity - is crucial to understanding how the notion of ’traditional’ 
is both reinforced and disentangled. As such, this article is an illustration of the role of 
’tradition’ in the constitution of ethnic identities and it introduces Mozambique into the 
global discussion of law, rights, and claims to citizenship. 

4. &HVDU�5RGULJXH]�*DUDYLWR (U of the Andes/ U of Wisconsin, Madison) 
<crodrigu@ssc.wisc.edu>:  

/DZ�DQG�&RXQWHU�+HJHPRQLF�*OREDOL]DWLRQ��
7RZDUG�D�7KHRU\�RI�7UDQVQDWLRQDO�/HJDO�
0RELOL]DWLRQ�

This paper oulines a theory of transnational legal mobilization. It brings together 
contributions from sociolegal approaches to domestic legal mobilization, social 
movement theory, and international relations. The paper grounds the theory on a 
comparison of transnational advocacy networks in the Americas. In doing so, it 
contrasts the relations of the movements with the state, the law, and governance 
structures at the national and transnational scales. 

)HDWXUHG�6HVVLRQ��7UDQVQDWLRQDO�/HJDO�2UGHUV�DQG�7KHLU�(IIHFWV��
7UDQVIRUPDWLRQV��5HVLVWDQFHV��DQG�7UDMHFWRULHV��������
Paper Session 

(Chair) Gralf-Peter Calliess, (Session Organizer) Gregory C Shaffer 

This Featured Panel brings together socio-legal researchers addressing how, and under what 
conditions, supranational organizations, transnational governmental networks and private 
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actors create new transnational legal orders, and how these orders affect national and local 
law and practice. Supranational organizations, trans-governmental networks, and the 
increasing involvement of non-state actors at the global level, such as corporations and non-
governmental organizations, affect and govern public and private interactions more 
extensively and intensively than ever before. The panel will examine the role of actors, norms 
and mechanisms in the creation of transnational legal orders and their impact on domestic law 
and practice through processes of transformation and resistance. Panelists will respectively 
address the factors giving rise to transnational private orders beyond the state and their 
legitimization from "lex mercatoria" in arbitration to corporate "self-regulation;" the impact of 
inter-state legal orders (such as the World Trade Organization) on domestic law, public 
institutions and business-government relations; and the ways in which overlapping 
transnational regimes affect domestic legal orders through processes of recursive norm-
making. The panel brings together organizers and participants from international research 
collaboratives who use a range of quantitative, qualitative and analytic research methods. 

Topics: TRANSNATIONALISM GLOBALIZATION 

3DUWLFLSDQWV�
1. (OL]DEHWK�+HJHU�%R\OH (University of Minnesota) <boyle014@umn.edu>:  

5HOLJLRXV�DQG�6HFXODU�/DZ�LQ�WKH�*OREDO�6\VWHP�
This project considers the differential role played by secular and sectarian law in the 
shaping and transformation of global culture. I focus in particular on the different 
mechanisms (within and outside religious communities) that perpetuate legal 
"systems." By explicating and categorizing systems of power that support legal 
structures, and linking those systems of power to particular strategies, this work makes 
three sociological contributions. First, it develops a new approach to legal 
consciousness that takes underlying power structures seriously while questioning and 
reworking some basic assumptions of that literature. To do this, I rely on recent 
important work on hegemony and resistance. Second, it theorizes more precisely how 
and why individual and group relationships to law are likely to differ depending not 
only on individual circumstances but also on the nature of power underlying legal 
structures. Finally, it provides a more specific theoretical foundation for understanding 
the negotiation of plural legal structures in the global system. 

2. +DQL�6D\HG (American University in Cairo) <hsayed@aucegypt.edu>:  

'HYHORSPHQW�DQG�WKH�6WDWH�RI�([FHSWLRQ�
The proposed paper is part of a long term project of exploring the interaction between 
the process of world-wide economic and political restructuring, often referred to with 
the term globalization, and the legal/institutional framework within which this 
restructuring is taking place, or what Nancy Frazer calls the "Westphalian-Keynsian 
frame." More specifically, I will focus on the narrative of the disempowerment of the 
national sovereign and the slow erosion of national space for social policy, particularly 
in the context of the GATT/WTO trade regime. I will try to make two arguments. 
First, this narrative presumes an idealized image of the national sovereign pursuing 
welfare policies that fits more closely with post World War II western European social 
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democracies. Second, I will argue that extending this narrative mutates mutandis to the 
post-colonial development state is not entirely accurate and requires some rather 
substantial qualifications. I will develop these two arguments by exploring the deep 
structural relations that link four ’situations’ that seem to occur in parallel in many 
developing countries; namely, accession to WTO and other free trade regimes, the 
creation of "Export Processing Zones," the expansion of informal economies and 
informal urban settlements, the persistence of state of emergency (or alternatively the 
adoption of anti-terrorism legislations). Together these four situations point at a 
development model, and seem to require a conceptual refocus of the concept of 
national sovereignty. 

3. 7HUHQFH�+DOOLGD\ (American Bar Foundation) <halliday@abfn.org>:  

$UFKLWHFWV�RI�WKH�6WDWH��,QWHUQDWLRQDO�)LQDQFLDO�
,QVWLWXWLRQV�DQG�WKH�5HFRQVWUXFWLRQ�RI�6WDWHV�LQ�WKH�
*OREDO�6RXWK��

Based on fieldwork among international financial institutions (IMF, World Bank, 
Asian Development Bank) and international organizations (e.g., United Nations 
Commission on International Trade Law), together with case studies of China, 
Indonesia and Korea, this paper argues that commercial law reform on behalf of 
economic development tacitly or manifestly involves a restructuring of the state in 
several ways: shifting the boundary between the market and state; altering 
distributions of power among branches of government; establishing new agencies 
within the state; and affecting relations among the respective powers of various 
agencies within the executive, among others. Despite the supposed constraints on IFIs 
and their involvement in politics, their norms and practices amount to state-building 
and state reconstruction. 

4. *UHJRU\�&�6KDIIHU (Loyola University, Chicago) <gshaffe@luc.edu>:  

7KH��5XOH�RI�/DZ��RI�WKH�:RUOG�7UDGH�
2UJDQL]DWLRQ��'R�WKH��+DYHV��&RPH�2XW�$KHDG"�

The legalized dispute settlement system of the World Trade Organization (WTO) has 
been hailed as a new development in international economic relations in which law, 
more than power, might reign. Nowhere has the international "rule of law" advanced 
more than in trade law. Such optimistic declarations beckon the question of who 
predominantly uses this legal system and who prevails. Do the "haves" come out 
ahead under an increasingly sophisticated WTO legal regime? Can the legal system 
work for smaller countries, and, in particular, small developing countries? To what 
extent has legal capacity-the ability to mobilize legal resources to prepare and litigate 
a WTO case-replaced the premium provided by market power? What steps could 
developing countries take to mobilize legal resources to participate more effectively? 
How could changes in the legal system’s design, or in the application of WTO rules by 
the system’s judicial bodies, facilitate small countries’ ability to pursue legal claims? 
This study examines why certain WTO members and certain of their constituents use 
(or fail to use) WTO law and thereby give (or fail to give) WTO law meaning. 
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5. 3HHU�&��=XPEDQVHQ (York University) <PZumbansen@osgoode.yorku.ca>:  

5RXJK�&RQVHQVXV�DQG�5XQQLQJ�&RGH��$�7KHRU\�RI�
7UDQVQDWLRQDO�/DZ�0DNLQJ�

Co-authored with Professor Gralf Calliess Using examples of rule making in the area 
of corporate governance and consumer protection in cross-border sales contracts, the 
authors examine the viability of the concept of "rough consensus and running code" 
[RCRC] for a theoretical framework of transnational law making. Originally 
developed in the context of Internet governance, RCRC speaks to the fluid state of 
norm generation in fragmented public spaces in the absence of central, regulatory 
agencies. Overcoming well-known accountability and legitimacy problems through a 
continuous testing and refining of proposals towards practical, usable standards, that 
are measured by responsive models of compliance, RCRC can be used in those areas 
of law, which have been seeing intensive rule making activities by transnational 
actors, both public and private, and where for the most part traditional enforcement 
mechanisms are unavailable. With the concept of RCRC as a test case for the 
evolution of norms in the post-national regulatory arena, the authors inquire into the 
viability of the already older concept of "transnational law". The authors understand 
transnational law not only as a body of legal norms, but argue for its use as a 
methodological approach to illustrate common and shared challenges and responses to 
legal regulatory systems worldwide. In the case of corporate governance and 
consumer protection contracts, transnational law captures the specific regulatory mix 
of formal, hard, public regulation, on the one hand and of informal, soft, private 
regulation, on the other, that characterizes the contemporary evolution of norms 
governing these issue areas. 

7UDQVQDWLRQDO�7UDQVIRUPDWLRQV�RI�WKH�6WDWH��������
Paper Session 

(Chair/Discussant) Nancy Reichman, (Session Organizer) Gregory C Shaffer 

aa 

Topics: TRANSNATIONALISM GLOBALIZATION 

3DUWLFLSDQWV�
1. 3HWHU�&�'UDKRV (Australian National University):  

7KH�*OREDO�*RYHUQDQFH�RI�.QRZOHGJH��'HYHORSLQJ�
&RXQWU\�3DWHQW�2IILFHV�

Intellectual property rights are state-created tools that are used by public and private 
actors for the governance of knowledge. This paper looks at the role played by 
developing country patent offices in the global governance of knowledge. 

2. +HLQ]�&�.OXJ (University of Wisconsin):  
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&UHDWLQJ�2SSRUWXQLWLHV�RU�%RZLQJ�WR�3UHVVXUH"�
,PSOHPHQWLQJ�75,36�LQ�3RVW�$SDUWKHLG�6RXWK�
$IULFD�

This paper explores the South African state’s responses to various transnational 
opportunities and pressures in the first decade of democracy. The transformation of the 
international trade regime corresponded in time with South Africa’s transition from 
apartheid and provides an interesting lens through which to investigate the ways in 
which transnational transformations are reflected in domestic restructuring. In this 
case the focus will be on the changing place of intellectual property and how it is 
reflected in the policies, practices and resources of two different branches of the South 
African state, the Department of Trade and Industry and the Department of Health. 
The paper concludes that the outcomes reflected in the interaction of these branches of 
the state flow from a complex interaction of different attempts to both take advantage 
of new opportunities as well as attempts to avoid real and percieved pressures 
resulting from the transnational transformation of the trade regime. 

3. 0LFKHOOH�&�5DWWRQ�6DQFKH] (Getulio Vargas Foundation):  

%UD]LO
V�5HVSRQVH�WR�WKH�-XGLFLDOL]HG�:72�5HJLPH��
6WUHQJWKHQLQJ�WKH�6WDWH�WKURXJK�'LIIXVLQJ�
([SHUWLVH�

The paper examines how Brazil has adapted institutionally to respond to some changes 
at the multilateral trade level, since the creation of the World Trade Organization, 
particularly to defend its interests in the WTO disputes settlement system. These 
institutional transformations have occurred within government ministries and in the 
private sector, including in trade associations, consultancies, think tanks, academia 
and civil society organizations. Brazil has diffused expertise on international trade 
matters outside of the traditional Foreign Ministry to include broader public-private 
networks with the aim of enhancing Brazilian capacity to respond to some 
international institutional challenges. The result, in our view, has not been the 
weakening of the state, but the strengthening of Brazil’s capacity to play a more active 
role in response to a new international context, with a focus in our case on the more 
legalized and judicialized WTO regime. The organization of, and the relationship 
between, the Brazilian state and private sector, however, has significantly changed in 
the process, being a reason for and a result of the success of Brazil in the WTO dispute 
settlement system. 

4. $VHHPD�&�6LQKD (University of Wisconsin, Madison):  

)HGHUDOLVP�DQG�*OREDO�*RYHUQDQFH��:RUOG�7UDGH�
2UJDQL]DWLRQ�DQG�'HFHQWUDOL]DWLRQ�LQ�,QGLD�

Globalization-cross border and transnational flows of commodities, markets, and 
capital-and decentralization-increase in power of local units to share economic 
policies- are the dominant trends in the world today. Many scholars argue that one 
leads to the other. How do international institutions and global regimes affect the 
decentralization of authority? We don’t know enough about how international 
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governance structures affect local authority and the impetus toward decentralization. 
Does the effect of international rules undermine or reinforce the decentralization 
potential of globalization? This paper analyses the impact of World Trade organization 
(WTO), a powerful emergent institution, on subnational states in India and on the 
federal balance of power. India, a federal country in which strong decentralization 
tendencies are recently evident, offers a useful test case to explore the effect of WTO 
and to outline, in a general way, the mechanisms that may shape the impact of global 
regime on local processes. I find that WTO unleashes institutional development across 
national and subnational units. This paradoxical result works through the mechanisms 
of high transaction costs that stimulate policy-expert and state-society linkages in a 
new way. I outline two different patterns at the local level: one through the activation 
of expert linkages and the second, through an increase in civil society demand for 
insurance. Both these effects create pressures for the constitutional or institutional re-
ordering of federal relations. 

5. 1LWVDQ�&�&KRUHY (Brown University):  

7KH�-XGLFLDO�7UDQVIRUPDWLRQ�RI�WKH�6WDWH��7KH�&DVH�
RI�8�6��7UDGH�3ROLF\������������

The recent shift in state policies, from Keynesian to neo-liberal ones, was 
accompanied by an equally significant transformation in state structures. Looking at 
the particular case of trade liberalization in the United States, I show that this 
structural transformation of the state is of a judicial nature. In 1974, internationalists 
managed to shift authority over the management of non-tariff barriers to trade from 
Congress to quasi-judicial bodies in the US Administration; in 1994, they successfully 
strengthened the dispute settlement mechanisms of the newly-established World Trade 
Organization. This "judicial transformation of the state" hence indicates a shift from 
sites where decisions are made by way of political debates, negotiations, and 
deliberations, to sites where judges preside over legal disputes. In the paper I identify 
the political origins of judicial transformations, discuss the factors that make judicial 
sites more favourable to neo-liberal policies than political sites, and suggest the 
implications these might have to democratic processes. 

%LRSLUDWHV��%ROO\ZRRG��DQG�7DURW�&DUGV��1HZ�'LUHFWLRQV�0LV'LUHFWLRQV�LQ�
,QWHOOHFWXDO�3URSHUW\�/DZ��������
Paper Session 

(Session Organizer) Laura A. Foster, (Discussant) William T. Gallagher 

This panel addresses recent attempts to place informational practices in the public or private 
domain through the expansion of intellectual property law. In doing this the papers will 
explore how the socio-legal placement of different types of information practices ( e.g., 
ethnobotanical knowledge, Bollywood cinema, tarot cards, remote sensing, and yoga) is not 
simply a natural process of allowing legal concepts to unfold and extend to novel forms. 
Instead this process is a contested domain in which the contradictions and flaws within the 
Western juridical system are exposed at many levels. This panel demonstrates that 
information practices, including their management through IPRs, are significant cultural 
practices that are increasingly subject to debate in the modern global era. Furthermore, the 
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new domestic and international legal frameworks that are developing in response to these 
debates will have wide ranging social, economic, political, and scientific impacts --- some of 
which will be unanticipated and will reach across domains of law, culture, and geographic 
space. By mapping these flows and inconsistencies in several case studies this panel hopes to 
shed light on how new research can contribute to alternative academic and practical 
understandings of culture, knowledge production and management, IPRs, property, and the 
law. 

Topics: TECHNOLOGY CULTURE 

3DUWLFLSDQWV�
1. $OOLVRQ�$��)LVK (University of California, Irvine):  

0RYLHV��<RJD��DQG�+LHUDUFKLHV�RI�&XOWXUDO�3LUDF\��
&RPSDULQJ�WKH�'LIIHUHQW�7UHDWPHQW�RI�WKH�
8QDXWKRUL]HG�8VH�RI�'LIIHUHQW�&UHDWLYH�)RUPV�

Using ethnographic data this paper will compare the construction of legitimate and 
pirate markets for two cultural forms of Indian origin and the implications that these 
socio-legal spaces have for South Asian creativity and knowledge production. 
Specifically, this discussion will focus on the international and domestic commercial 
circulation of North Indian-Hindi language cinema and yoga. These two subjects have 
been chosen due to their increasing international popularity and the notion that both 
are expressions of an Indian culture that are consumed by cosmopolitan elites around 
the world. Though there are legitimate markets for both yoga and Hindi cinema, as the 
popularity of these leisure activities increases, so too does an unauthorized trade that 
the Indian central government has identified as cultural piracy. This paper pays 
particular attention to how the Indian government identifies, reacts to, and addresses 
these different instances of piracy. Such activities as police raids on pirate markets, the 
filing of legal charges against merchants accused of selling pirate goods, the funding 
of government activities to prevent future instances of piracy, and the Indian 
government’s accusations that governments in Western countries are promoting the 
piracy of Indian national culture will provide some of the framework for research and 
discussion. In particular, this discussion will focus on: 1. How the piracy market for 
each subject is constructed, 2. Who populates these illicit trade zones as producers and 
consumers, 3. How, particularly in terms of producers and sellers, the market is 
stratified, 4. How central and local governments in India are reacting to what it has 
identified as the piracy of its national culture in these two domains, and 5. The 
subsequent implications this has for India as a location for the production and 
consumption of traditional versus modern knowledges. 

2. 1DPLWD�$��0DOKRWUD (Alternative Law Forum):  



 3

,I�WKH�0RGHUQ�3LUDWH�+DG�D�6LVWHU��([SORULQJ�
&RS\ULJKW��*HQGHU��DQG�6H[XDOLW\�LQ�WKH�,QGLDQ�
&RQWH[W�

The first wave of critique of intellectual property in India was around traditional 
knowledge, and largely influenced by work by Vandana Shiva and Suman Sahai on 
biopiracy and destruction of biological diversity. Their work explores the important 
role played by women farmers as the repository of biodiversity knowledge (seeds, 
breeding of food and other crops, cycles of farming, forest resources, medicinal plants 
etc). The discourse on traditional knowledge and IP is predominantly located in a 
discourse about tradition versus modernity, still relies on the law to set boundaries 
(community rights in IP), and led to the nationalist project of protecting ’our’ 
resources. This makes it difficult to provide accounts for the globally linked, illegal 
and furtive piracy markets. The discourse on piracy and media (work by Sarai, Ravi 
Sundaram, Lawrence Liang) takes the discourse on IP out of the developmental 
framework, and to talk about the desires and aspirations of people. But it fails to 
provide an account of gender, even though the critique of copyright is centred around 
a critique of romantic authorship, of which the solitary male genius author is an 
important figure. The figure of the woman, creative or innovative, nurturer and 
preserver of oral cultures and traditional knowledge has lost its importance in the 
newer discourses around intellectual property and public domain. It is interesting that 
in the West phenomenon such as slash fiction, fan fiction, the controversy over the use 
of an image of James Dean in a lesbian greeting card, the case over the term Gay 
Olympics, has helped in the feminist and queer interrogation of intellectual property. 
This paper seeks to explore the implications of gender and sexuality in the context of 
copyright and media in India that is not a perfunctory exploration that falls into the 
trap of gender as an adjunct (IP and gender, ICT and gender). Virginia Woolf’s 
question "If Shakespeare had a sister" and what would have happened to her (also 
Kate Millet, Ellen Moers, Gilbert and Gubar etc.) mark critical points in American 
feminist criticism that undertook the project of looking at history of gender, women’s 
writing and creativity. But this is not about applying that question, to the 
contemporary and in the context of a developing country. The paper would like to 
argue that what needs to be explored is not the invisibility of women as authors, 
creators, software developers, carriers of knowledge or even pirates, but as a figure in 
the discourse around intellectual property. 

3. -XOLH�$��&URPHU (Thomas Jefferson School of Law):  

)LWWLQJ�6TXDUH�3HJV�LQWR�WKH�,QWHOOHFWXDO�3URSHUW\�
%ODFN�+ROH�

In this talk, I focus on the attempted use of intellectual property to regulate areas 
historically falling outside the traditional intellectual property realm. Intellectual 
property protection of data, such as remote sensing, is an example of how existing 
intellectual property frameworks may be forced to encompass such areas, with 
questionable success. Other examples, such as the law of prediction, may have no 
justification to use intellectual property, although intuitively covered by the subject 
matter. I conclude by discussing the probable success of using non-traditional 
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frameworks to inform the intellectual property regime, as opposed to forcing new legal 
problems into the existing intellectual property framework. 

4. /DXUD�$��)RVWHU (University of California, Los Angeles):  

3DWHQW�/DZ
V�3URJUHVV��'HFRQVWUXFWLQJ�1DUUDWLYHV�
RI�WKH�6FLHQWLILF�([SHUW�

Patent law regimes are based upon narratives of the scientific expert that operate 
through compressions of time and space in order to construct Indigenous peoples’ 
knowledge as both visible and invisible. This paper traces narratives of the "expert" 
through the requirements of novelty, nonobviousness, and utility to reveal the ways in 
which Indigenous knowledge is excluded from patent law’s benefits or protection. The 
paper argues that such processes of concealment should not be read as erasure. 
Narratives of expertise and progress that seemingly work to conceal Indigenous 
knowledge should be more accurately read as moves to construct Indigenous 
knowledge as visible in the form of an "Other." Eurocentric conceptions of invention, 
notions of progress, and logics of neoliberalism depend upon the very presence of 
Indigenous knowledge as backward and traditional. 

*OREDOLVDWLRQ�RI�$PHULFDQ�/DZ"�7KHRUHWLFDO�'HEDWHV�DQG�(PSLULFDO�
(YLGHQFH�IURP�(XURSH��������
Paper Session 

(Discussant) Robert A. Kagan, (Session Organizer) Britta Rehder, (Chair) Sigrid Quack 

"Should Europe Worry about Adversarial Legalism?" This landmark article by Robert Kagan, 
published in the Oxford Journal of Legal Studies in 1997, has stimulated a debate on the 
question whether some elements of the US-American legal system may be spreading around 
the world. Scholars have investigated the diffusion of legal procedures or ideas and its effects, 
especially the convergence or divergence of legal systems. Those authors who argue in favour 
of the "globalisation of American law"-thesis have especially highlighted the role of 
American law firms and their capacity to transplant legal thoughts and instruments to foreign 
contexts. Other contributions rejected the notion of "legal transplants". Instead they have 
emphasized the persistence of national legal styles and systems. The session addresses these 
issues. All papers provide in-depth or comparative case studies investigating the diffusion of 
American law to European countries. 

Topics: GLOBALIZATION ECONOMY AND SOCIETY 

3DUWLFLSDQWV�
1. %ULWWD�5HKGHU (Max-Planck-Institute for the Study of Societies):  
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$GYHUVDULDO�/HJDOLVP�*RHV�(XURSH��+RZ�*HUPDQ\�
5HVSRQGV�WR�&ODVV�$FWLRQ�

The paper investigates the question whether and in which forms American adversarial 
legalism is being transferred to the German law system. The focus of the paper is on a 
case study of class action, a legal instrument that is very dominant in the American 
legal system but has no equivalent in German law. The results of the analysis show a 
rather differentiated picture. On the one hand it can be shown that there is an increase 
of adversarialism in the German law system in the sense that the resolution of conflicts 
by means of law (as compared to political concertation) is gaining weight. On the 
other hand, the instrument of class-action law suits has been actively opposed by 
politicians. Adversarialism is irritating the German law system but the German 
response to this irritation is fundamentally different from the American template: The 
German "Verbandsklage", pioneered in various policy fields, allows associations as 
collective actors to initiate a law suit. In contrast to the American class action, it does 
not undermine collective action by individual legal entitlements but builds actively on 
the existing German system of collective representation and uses it a resource for 
conflict resolution. 

2. -RKQ�&LRIIL (University of California, Riverside):  

&RUSRUDWH�*RYHUQDQFH�5HIRUP��/HJDO�/LEHUDOLVP��
DQG�WKH�)RXQGDWLRQV�RI�WKH�1HZ�)LQDQFH�
&DSLWDOLVP�LQ�*HUPDQ\�

Since 1990, Germany has substantially reformed its corporate governance regime as 
part of an emerging paradigm of international finance capitalism increasingly 
dependent on securities markets and private shareholding. Corporate governance 
reform and the emergence of finance capitalism, however, presents a double paradox. 
First, the development of financial markets and the increasing importance of market 
relations, often linked to the diminution of state power, have been accompanied by a 
substantial and ongoing expansion of law and regulatory capacity to boost shareholder 
protections. Second, center-left parties in both countries took advantage of economic 
crises to press for pro-shareholder reforms against center-right opposition allied with 
managerial elites. This paper explains these developments by analyzing the German 
reform processes. It argues that changing economic conditions facilitated the diffusion 
of legal ideas from the Anglo-American economies to Germany, altered the interests 
of major financial institutions, and empowered reformist state actors who played a 
central and largely autonomous role in driving the substantial regulatory reform and 
institutional change. The analysis also suggests that the diffusion of neo-liberal legal 
ideas is incomplete and that political conflict over corporate governance is likely to 
intensify as reform impinges on the basic allocation of power within the political 
economy as a whole. 

3. -RKQ�)ORRG (University of Westminster):  
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5HVWUXFWXULQJ�WKH�5HVWUXFWXULQJ�%XVLQHVV��
,QIRUPDOLW\�YV��)RUPDOLW\�RU�&RQYHUJHQFH"�

In the last 20 years bankruptcy and insolvency regimes have undergone tremendous 
change, especially in the US and UK. Moreover, there have been regional (EU) and 
international (UN) attempts at rationalizing this field. Yet the biggest changes have 
come about in the use of and rise in the informal sector of restructuring, that which 
avoids the formal legal regimes. The paper examines the causes for these dramatic 
changes and suggests that so much of the global financial system is predicated on 
leveraging debt through buyouts and securitization, that the potential for formal law to 
inflict damage has increased. Informal restructurings, allied with the growth of private 
equity and hedge funds, have provided an escape from formality, yet still retain the 
rigours of the market. 

4. 3KLOLSS�.ODJHV (Max-Planck-Institute for the Study of Societies):  

5HLQYHQWLQJ�WKH�&RUSRUDWLRQ��7KH�5ROH�RI�-XULVWV�
IRU�WKH�/LEHUDOL]DWLRQ�RI�&RUSRUDWH�/DZ�LQ�
*HUPDQ\�DQG�WKH�8QLWHG�6WDWHV�

Corporate governance can be considered both an economic structure and a political 
decision-making process. On both levels most of the advanced capitalist societies have 
been witnessing far reaching changes over the last two or three decades. Somehow 
these developments respond to each other creating a fit between the economic 
structure of corporate governance and its legal infrastructure. How does this fit 
actually emerge? Who adapts the legal framework to changing economic conditions? 
My paper seeks to specify the microfoundation of legal development by highlighting 
the role of juristic actors and how their legal thinking has gradually been changing in 
an increasingly internationalized environment. Analyzing key legal texts over the last 
30 years I examine to what extent basic legal concepts (the concept of the corporation, 
contractual freedom and justice) have been shifting towards contractarian notions of 
corporate law. Both in the USA and in Germany legal actors have introduced 
economic concepts into corporate law doctrine. I suggest that the economization of 
legal thinking is due to a changing relational configuration inside the legal arena 
which responds to a changing corporate reality. Policy-makers imported ideational 
innovations from the legal system and deployed them to justify market-driven 
corporate governance reforms. 

*OREDO�/DZPDNLQJ��3URFHVV��/HJLWLPDF\��/LPLWV��������
Paper Session 

(Session Organizer) Gregory C Shaffer, (Chair) Stepan Wood 

The papers in this session address the representativeness, legitimacy and effectiveness of 
global law-making. Papers examine the role of UNCITRAL in corporate insolvency law; the 
interaction of WTO, NAFTA and domestic laws; the impact of international human rights law 
within states; the place of transnational common law; and the role of formal and alternative 
dispute settlement systems. 
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Topics: TRANSNATIONALISM INTERNATIONAL INSTITUTIONS 

3DUWLFLSDQWV�
1. 7RPRKLNR�&�.RED\DVKL (Ministry of Economy, Trade and Industry):  

'\QDPLF�3URFHVV�RI�7UDQVQDWLRQDO�'LVSXWH�
6HWWOHPHQW�DV�DQ�$XWRSRLHWLF�6\VWHP"�&DVH�6WXGLHV�
RI�'LVSXWHV�LQYROYLQJ�:72��1$)7$��DQG�'RPHVWLF�
/DZV�

This paper elucidates dynamic legal process of settling multifaceted transnational 
disputes by using Gunther Teubner’s network theory, with adjustments. We cast lights 
on the recent phenomenon in which an across-the-board agreement was made to settle 
a complex transnational anti-dumping dispute in the North American region that 
involves multiple parties (states and non-state actors) reached, after a series of separate 
dispute settlement (DS) proceedings for each segment of the dispute. In the recent 
three cases, disputes that have same roots were filed to three separate DS proceedings 
in accordance with the WTO, the NAFTA and domestic law. Not surprisingly, 
separate DS proceedings resulted in separate finding that are conflicting each other. 
But "fragmentation" of the DS system itself is no longer a problem. What is more 
problematic here is why and how a fragmentized legal dispute is settled by package 
deal. To understand a complex legal process, Teubner’s famous theory gives us a 
useful theoretical framework: his process-based legal pluralism fits the reality of the 
heterarchical DS mechanism; his network theory focuses on "linkages" between 
autonomous and decentralized reflections of DS bodies, which enables us to grasp 
comprehensive picture of a dispute as a whole. On the other hand, the three disputes 
here at hand resulted in outside-court agreements, without meaningful linkages 
between the DS proceedings. Rather, the conflicts in findings themselves served as 
catalyst for pursuing package deal. It provides with a possibility of further 
sophistication of Teubner’s theory. 

2. 6ZDJDWD�&�1DLN (NALSAR University of Law):  

&RPPRQ�/DZ��7KH�1HZ�"��:RUOG�2UGHU�
Trade is one of the oldest phenomena in the world. Largely, trade has governed what 
the world order is. Over the years there have been rules accepted and passed on which 
have taken the shape of laws to foster, regulate and protect trade. Legal principles 
boast of rights inherent in all juristic as well as natural persons which are well 
established as the common law rights forming the old world order. But are they 
relevant in an age where the trading world is looking for a new arrangement? Can the 
problems of international trade be solved by recognising these common law rights as 
universal rights or is there need to wait for a statute or a code and induction of civil 
law’s need for established legislations? How can we systematise this application? Is 
their nature definite enough for courts to apply them homogeneously? The paper looks 
at the scenario of international trading as in the 21st century and the insidious wrongs 
other than those falling under breaches of contract and violations of statutes. It raises 
the question as to whether common law rights which have always been the pervasive 
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legal order, do in today’s time address as wide ranging issues as counterfeiting, 
passing off, quality and delivery of the goods traded and different jurisdictions; and 
that in this area is there a need to formulate a new order? 

3. 6XVDQ�&�%ORFN�/LHE (Fordham University):  

/HJLWLPDF\�DQG�*OREDO�/DZPDNLQJ�
How can an international organization produce global principles, standards and rules 
that facilitate cross-border trade and are both legitimate and effective? In 2004, 
UNCITRAL, the United Nations Commission on International Trade Law, concluded 
a five-year project to produce global standards on corporate insolvency law for use by 
national legislatures in their reform efforts. We use an intensive analysis of this case to 
generate a theory of conditions under which international organizations can be 
representative (and thus legitimate) and effective. We find that UNCITRAL invented a 
particular legal technology, a Legislative Guide, that permits flexible responses to 
prospects of stalemate or capture by divergent nations or interest groups. We also find 
that UNCITRAL created a sophisticated set of rule-types that varied in specificity as 
the degree of consensus permitted. Together these formal strategies allowed 
UNCITRAL to provide legitimate and expert guidance to legislatures around the 
world on a topic of private law that previously had been viewed both as too divisive 
and too technical an area to afford international agreement. 

4. .RWD�&�)XNXL (Osaka University):  

&RQWHVWLQJ�3ODQHWDU\�6\VWHPV�RI�-XVWLFH��7R�
&RQVLGHU�WKH�$OORFDWLRQ�RI�)RUPDO�DQG�,QIRUPDO�
-XVWLFH�DW�WKH�/HYHO�RI�7UDQVQDWLRQDO�/HJDO�2UGHU�

The discussion on improving an access to justice is active everywhere in relation to 
transformation of justice system of today. In spite of such active discussion, there is 
relatively little theoretical consideration on allocation of formal and informal justice 
from the view point of improving an access to informal justice, especially at the level 
of transnational law. Therefore, I try to show a theoretical framework of allocation of 
formal and informal justice at the level of transnational law in order to illuminate a 
function of access to informal justice, using the theoretical model of "planetary system 
of justice", which is originally developed at the level of national law in relation to 
improve Japanese ADR system using an analogy of planetary system. In advance to 
say, from my point, the sphere of transnational law is explained as a galaxy of 
contesting planetary systems of justice. Every planetary system has the center 
(litigation) and periphery (arbitration, mediation, conciliation, negotiation). And not 
only the center but also the periphery has unique function in relation to the structural 
coupling between planetary systems. The structural coupling between the planetary 
systems at the centers is made possible by applicable law and acknowledgement of 
judgment but sometimes it is too complex to control. On the contrary, the structural 
coupling at the periphery could be done more easily. The implosion-effect from 
periphery to centre accelerates the synchronization between planetary systems of 
justice by legal innovation through various kinds of settlement, and makes total justice 
system more effective. 
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5. &DVVDQGUD�&�.LUHZVNLH (York University):  

7KH�/LPLWV�RI�,QWHUQDWLRQDO�/DZ�
Title: The Limits of International Law My paper would challenge the assumption 
prevalent in academia and the decisions of many western Supreme Courts that public 
international law sets a higher standard for human rights observance in Western 
democracies than do their own constitutions. That assumption is worth considering 
because it is driving the development of constitutional and international law 
jurisprudence and its implications have not been fully considered. My paper would 
consider the current debate about the proper role of foreign sources in constitutional 
law and suggest that there are good political and legal reasons to limit the role of 
international law in domestic adjudication. My paper would unpack the assumption 
and describe international relations and the process of international law creation in 
such a manner as to show the inevitability of public international law’s failure to 
advance domestic human rights. It would analyze the impact of international legal 
arguments on constitutional adjudication and challenge the changing approaches to 
constitutional law and politics that increased receptivity to international law has 
spawned. It would argue that where such advances have occurred, they were the result 
of a phenomenon known as "transjudicialism" and not of the application of public 
international law. My paper would argue that the content of public international law is 
actually far narrower than contemporary scholars, counsel for NGO’s and well 
meaning judges realize. As such, my paper would suggest that decision-making which 
appears to be informed by international law is actually based on a new brand of 
judicial activism, one that purports to be grounded in law and principle, but one that is 
actually grounded in a misconceived policy. That unwritten policy is to extend the 
influence of courts globally through an evolving judicial understanding of what the 
universality of human rights would require rather than what the content of public 
international law demands. Submitted by: Cassandra Kirewskie Ph.D. Candidate 
Osgoode Hall Law School ckirewskie@simpatico.ca (905) 825-1860 

&RXQWHU�+HJHPRQLF�*OREDOL]DWLRQ��/DZ��6RFLDO�0RYHPHQWV��DQG�
7UDQVQDWLRQDO�0RELOL]DWLRQ�LQ�WKH�*OREDO�6RXWK��������
Paper Session 

(Co-Chair) Boaventura de Sousa Santos, (Session Organizer) Cesar Rodriguez-Garavito 

The beginning of the new millennium has witnessed a groundswell of proposals for the 
transformation or replacement of the national and international legal institutions underpinning 
hegemonic, neoliberal globalization. Put forth by variegated counter-hegemonic movements 
and organizations and articulated through transnational advocacy networks, these proposals 
challenge our sociological and legal imagination and belie the fatalistic ideology that ’’there is 
no alternative’’ to neoliberal institutions. To further the sociolegal understanding of this most 
intellectually challenging and political compelling development, this panel brings together 
papers that theorize and empirically document processes of bottom-up legal mobilization 
against hegemonic globalization in post-colonial contexts in Latin America, Asia and Africa. 
To that end, the papers discuss the complex relations of movements to the state, modernity 
and plural legal orders. 
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Topics: LEGAL MOBILIZATION GLOBALIZATION 

3DUWLFLSDQWV�
1. 3UDEKD�.RWLVZDUDQ (London University):  

'DQJHURXV�6H[��,QYLVLEOH�/DERU��0RELOL]LQJ�
�(QWHUWDLQPHQW�:RUNHUV��,Q�,QGLD�

The past 15 years in India have witnessed several local and regional attempts at the 
mobilization of a group of highly marginalized women workers, really self-styled 
entertainment workers. What began with the regional sex workers’ movement in 
Eastern India has now spawned a national level social movement of entertainment 
workers whose ranks have been most recently joined by bar dancers from the Indian 
state of Maharashtra. The paper attempts a critical ethnography of the attempts at 
mobilization by sex workers and bar dancers by focusing in particular on the internal 
legal consciousness within these movements and their transformation at the level of 
formal sate law in terms of the speakability of workers’ rights for bar dancers but not 
sex workers. The ultimate goal of the paper is to contemplate alternate vocabularies 
for conceptualizing the relationship of law and social movements in the global south 
in the context of globalization. 

2. %RDYHQWXUD�GH�6RXVD�6DQWRV (University of Coimbra):  

7KH�7KLUG�*OREDOL]DWLRQ��7KH�5LVH�RI�3ROLWLFDO�
7KHRORJ\�DQG�,WV�,PSDFW�RQ�'HPRFUDF\�DQG�WKH�
5XOH�RI�/DZ�

Human rights are supposed to be a strong answer to the problems of the world, so 
strong as to be universally valid. But could it be, after all, that human rights are a weak 
answer to a particular strong question that they reveal and conceal at one and the same 
time? The contact experience among cultures is always an experience of limits and 
borders. The return of political theology in the last three decades gave a special 
urgency to this question. Religious monopolies do tend to foster extremisms, both 
among the members of the different religions and among their opponents. The answer 
of human rights to this question is weak, because it takes refuge in abstract 
universality and does not explain why so many social movements against injustice and 
oppression do not formulate their struggles in terms of human rights, and, on the 
contrary, rather formulate them, often enough, according to principles that contradict 
the dominant principles of human rights. The aim of this paper is to identify the 
dimensions of human rights as a weak answer and define the criteria that could turn 
them into a strong answer. I grant that, once they become a strong answer, human 
rights will no longer be human rights as we know them. 

3. 7DWLDQD�$OIRQVR�6LHUUD (Universidad de los Andes):  
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'HYHORSPHQW�LQ�4XHVWLRQ��7KH�6WUXJJOH�2YHU�/DQG��
'HYHORSPHQW��DQG�,QGLJHQRXV�5LJKWV�LQ�&RORPELD�

This paper discusses the clash between the Colombian state and the multinational 
corporations, on one hand, and the indigenous people, on the other, in regard with the 
use of land and the exploration of natural resources. The text suggests that what 
underlies such conflict is the confrontation of two different models of development. 
This article uses ethnographic information collected in Colombian indigenous 
communities that have been subjected to "prior consultation" by the Colombian state 
regarding the use of natural resources in their territories. 

4. -RVp�6HUUD�YDQ�'~QHP (Angolan Institute for Social and Economic Research):  

&RXUWV��3RYHUW\��DQG�/DZ�LQ�$IULFD��7KH�&DVH�RI�
$QJROD�

This paper examines the role that courts currently under construction in Angola play 
vis-a-vis the poor. From a sociolegal perspective, it looks into the place of courts in 
the Angolan society and the state, and assesses their potential for emancipatory social 
transformation. 

5. &HVDU�5RGULJXH]�*DUDYLWR (U of the Andes/ U of Wisconsin, Madison):  

&RQWHVWLQJ�WKH�*OREDO�*RYHUQDQFH�RI�/DERU��/DZ�
DQG�WKH�7UDQVQDWLRQDO�/DERU�0RYHPHQW�LQ�WKH�
$PHULFDV�������������

This paper examines the struggle over the definition of the norms regulating labor 
relations in the global economy. Based on a quantitative and qualitative analysis of 
cross-border organizing campaigns in North America (U.S., Mexico, Central America 
and the Caribbean), it examines the way in which transnational advocacy coalitions 
mobilize national and international law in order to contest the power of transnational 
corporations and national states and construct a system of transnational labor rights. 

7UDQVQDWLRQDO�7UDQVIRUPDWLRQV�RI�WKH�6WDWH�,,��������
Paper Session 

(Chair/Discussant) Joanne Scott, (Session Organizer) Gregory C Shaffer 

Supranational organisations and more informal transnational governance networks have 
grown in number and variety, and they govern public and private interactions more 
extensively and intensively than ever before. This session will address how, and under what 
conditions, supranational organisations and transnational networks create new relations 
between national administrations and enable them and constituencies with which they work to 
promote interests and policy goals that may otherwise be not possible to achieve. The session 
will address how participation in supranational organisations and transnational networks has 
transformed national administrations and the contexts in which they operate. The session will 
focus on three dimensions in particular, addressing the following questions. (i) 
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Transformation in the Substantive Tasks of the State: Have supranational organisations and 
transnational regulatory networks led to the State doing new things? (ii) Transformation of 
Relations and Institutional Structures within the State: Do alliances with counterparts in other 
ministries or executives abroad alter domestic ones? Have they changed who is responsible, 
domestically, for performing certain tasks? Does transnationalism centralize or diffuse power 
within the State? How does it change relations between public and private actors? (iii) 
Transformation of Legitimacy Claims and Expectations within the State: Does 
transnationalism ’subvert’ local democracy through unpopular decisions being taken 
elsewhere? Does it expand accountability mechanisms to protect parties outside a State who 
are affected by a State’s decisions? 

Topics: TRANSNATIONALISM GLOBALIZATION 

3DUWLFLSDQWV�
1. 'DYLG�&�/HYL�)DXU (University of Haifa):  

7KH�7UDQVIRUPDWLRQ�RI�WKH�0RGHUQ�6WDWH��)URP�
%XUHDXFUDWLF�WR�5HJXORFUDWLF�*RYHUQDQFH�

Neoliberalism and globalization were supposed to result in the demise of the state or at 
least its retreat. Instead, it gave birth, largely as an unanticipated result, to one of the 
major transformation of the modern state and to the emergence of a new order of 
regulatory capitalism. One of the most visible evidence for the restructuring of the 
modern state is the proliferation and expansion of regulatory agencies. Out of favor in 
the United States, regulatory agencies became very fashionable in most other parts of 
the world in the later half of the 1980s and all the more so in the 1990s. I assert that 
the establishment of these autonomous regulatory agencies creates new division of 
labor between state and society and within the state. The change, which is the subject 
of this paper, includes a new division of labor within the state, particularly the 
separation of the steering functions from the regulatory functions, and the freedom 
which was granted to (or taken by) professionals to carry out their regulatory roles at 
arm’s length from elected officials. It is argued that the Weberian model of democratic 
accountability, where bureaucrats are accountable to elected officials who stand at the 
head of the executive arm of government, is being replaced by new forms of 
governance and accountability. Regulocrats rather than bureaucrats are a major source 
for implementing, monitoring and enforcing policies. Because these officials are 
autonomous, because they monopolize expertise and because they are embedded in an 
international network of regulators, they are potentially more influential than 
bureaucrats. The challenge ahead of us is to get a better grasp of the role of reuglocrats 
in shaping policy in a global world and to devise new mechanisms of accountability 
on the one hand and democratic participation on the other hand. 

2. %URQZHQ�&�0RUJDQ (University of Bristol):  
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&RPSDUDWLYH�5HJXODWRU\�5HJLPHV�LQ�:DWHU�6HUYLFH�
'HOLYHU\��(PHUJLQJ�&RQWRXUV�RI�D�*OREDO�:HOIDUH�
6WDWH"�

Comparative regulatory developments at the nation-state level are an important 
constitutent of an emerging global water governance regime. The paper summarises 
key differences between the regulatory responses of Bolivia, Argentina, Chile, South 
Africa, France and New Zealand. The Latin American countries have all developed 
’standard’ semi-independent regulatory agencies, that show important variations in 
practice. France, New Zealand and South Africa have - quite self-consciously - not 
established regulatory agencies, with South Africa keeping a firm political hand on the 
reins, France trying to ’legislate process’ and complement this with ’socially sensitive 
consultancy advice’, and New Zealand relying on highly decentralised local politics. 
Broadly speaking these differences can be explained by national governance 
traditions, though France is a complicated and interesting paradox in this instance, due 
to its key role in the global governance of water. The paper contributes to efforts to 
discern patterns and explain differences across countries, and when viewed in dialogue 
with research focusing on other ’sectoral regimes’ (e.g. education, health), can 
illuminate how transnational regimes affect one another. 

3. 0LFKDHO�&�/LNRVN\ (New York University):  

3ULYDWL]DWLRQ��7UDQVQDWLRQDO�2ULJLQV��
&RQWHVWDWLRQV��DQG�&RQFHVVLRQV�

In the late 1970s, Margaret Thatcher’s UK touched off the recent wave of 
privatizations. Ronald Reagan’s US soon followed suit. Since then, privatizations have 
been pursued throughout the world. Privatization, however, did not percolate upwards 
in developing countries and transition societies. Instead, a transnational network of 
intergovernmental organizations, international law firms and investment banks, 
transnational corporations, international financial institutions and development banks, 
national export credit agencies, and others have driven privatization globally. This 
network preceded the late 1970s, athough in the last twenty-five or so years it has 
gained increased influence. This paper proposes briefly to trace the history of this 
network. Then, through a case study looking at how privatization functions in practice, 
it aims to focus on how local (and transnational) resistance to the plans of this 
transnational network is driving an institutional and programmatic rearticulation of 
privatization internationally. 

4. -RKQ�&�%UDLWKZDLWH (Australian National University):  

5HJXODWRU\�&DSLWDOLVP�DQG�7UDQVQDWLRQDO�
7UDQVIRUPDWLRQV�RI�WKH�6WDWH�

David Levi-Faur and Jacint Jordana have developed the concept of regulatory 
capitalism. This paper will focus on a variety of ways in which it is not accurate to 
describe the period since 1970 as a neoliberal era in the history of capitalism. Rather, 
the Levi-Faur and Jordana description of it as an era of regulatory capitalism will be 
found to be more apt. The presentation will foreshadow the main themes of my 
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forthcoming 2008 book with Edward Elgar Regulatory Capitalism: Ritual, Reality and 
Promise. In particular, the ways regulatory capitalism involves transnational 
transformations of the state and heightened regulatory activities of international 
networks will be discussed. Transnational regulation of biotechnology innovation will 
be used as a case study. 

*OREDOL]LQJ�3URSHUW\��&XOWXUDO�DQG�(FRQRPLF�'LPHQVLRQV��������
Paper Session 

(Discussant) Chidi Oguamanam, (Chair) Stepan Wood, (Session Organizer) Ruth M. 
Buchanan 

Topics: GLOBALIZATION 

3DUWLFLSDQWV�
1. 1LFROH�0��$\OZLQ (York University) <naylwin@yorku.ca>:  

3XVKLQJ�WKH�%RXQGDULHV�RI�*OREDO�5HFRJQLWLRQ��
7UDGLWLRQDO�0HGLFLQDO�.QRZOHGJH��5HFRJQLWLRQ��
DQG�5HJXODWLRQ�

Traditional medicinal knowledge (TMK) has landed at the forefront of international 
discussions of global economic trade, access to healthcare, environmental 
sustainability and human rights. The recent attention garnered by traditional medicine 
in international legal discourse begs the question of why after so many years, the 
concept of TMK, long of interest primarily to anthropologists and ethnobotanists, has 
been pushed to the head of international legal and policy debates. The discourse of 
TMK in international law has been firmly embedded in a larger regime of 
neoliberalism and the hegemony of information capitalism meaning that currently to 
have TMK acknowledged means having it recognized vis-à-vis modernization, 
regulation and economic value. However, international legal frameworks are never 
securely bound and although they often work to contain areas of incompatibility, the 
increased recognition of TMK on an international level has meant the expansion of 
new spaces of articulation, negotiation, and resistance. As global legal and political 
institutions continue to grapple with ways to recognize and integrate TMK into their 
institutional neoliberal frameworks, indigenous peoples themselves are engaging in 
legal initiatives that exist outside the "conventional boundaries" of global legal 
institutions demanding recognition for the cultural value of TMK (which is not so 
easily incorporated into the existing legal frameworks). In doing so indigenous groups 
and other traditional communities are rearticulating the neoliberal legal forms of 
recognition to produce a multitude of alternative legal avenues that challenge the 
western hegemony of a single dominating legal order 

2. /XLVD�0��6WHXU (Central European University) <LuisaSteur@yahoo.co.uk>:  
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7KH�$GLYDVL�*RWKUD�0DKD�6DED�LQ�.HUDOD�DQG�WKH�
/LPLWV�RI�WKH�,QGLJHQRXV�5LJKWV�)UDPHZRUN�

The global rise of indigenism as a framework for political claim-making is an 
ambiguous phenomenon. At first sight it appears to stem from the increased political 
possibilities for indigenous people today. However, my fieldwork on the Adivasi 
Gothra Maha Sabha, a political movement that emerged in the early ’90s and centers 
on land rights for so-called ’tribal’ people in Kerala, actually suggested a more 
ambivalent interpretation. There, marginalized working-class indigenous people 
engaging the legal framework of indigeneity to achieve their political aims were 
confronted with the ’essentializing proclivities of law’ (Cowan, Dembour and Wilson 
2001), which are all the more strong in combination with the trope of ’indigenous 
culture’ and made the indigenous rights a framework highly problematic tool for action 
on the ground. I saw in detail how it tended to enlarge the difference between public 
representations and daily realities, reinforce cleavages between leaders and ordinary 
movement participants, and thereby feed back into political hegemonies. The 
popularity of the indigenous rights framework therefore seems to lie more in the lack 
of possibilities for other, more organic kinds of action that local-global processes of 
governance and economic restructuring have to offer today. 

3. 0RKVHQ�0��DO�$WWDU (York University) <mohsena@yorku.ca>:  

7UDQVQDWLRQDO�/DZ�DQG�WKH�&RQVWLWXWLRQ�RI�
+HJHPRQ\�

In this article, I explore the connections between law and hegemony. The compression 
of a significant amount of history and content into a single analysis will inevitably 
produce a highly convoluted study, effectively guillotining much of the contributory 
potential of the analysis. For this reason, though I will treat certain general themes, the 
bulk of this article will focus, both temporally and thematically, on a specific 
transnational legal instrument - the International Convention for the Protection of New 
Varieties of Plants - as adopted by an aspiring hegemonic class in their attempt to 
produce hegemony and by a movement of would-be-subversives - the Via Campesina 
- in their attempts to produce resistance; plant breeders’ rights will be the topic of this 
analysis and the mid-twentieth century until today the period in time. My objective is 
to reveal the interconnectedness between law and hegemony in this specific policy 
area and during this specific period so as to better understand the relationship between 
emergent transnational law and the hegemonic aspirations of two distinct social 
groups. Finally, in the spirit of the conference, a word on the motivation behind the 
research; the audience should know that I have chosen to explore these two sweeping 
concepts because of their impact on global patterns of social organization, integration, 
and oppression. Indeed, it is difficult (though perhaps not impossible) to imagine an 
era where law has occupied such a commanding role in the shaping of society and 
where wants of hegemony have been successfully incorporated into a variety of forms 
of social regulation. What I mean by this will become clearer as the presentation 
unfolds. 

4. 0LFKLHO�0��.RKQH (Wageningen University) <michiel.kohne@wur.nl>:  
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3URSHUW\�5LJKWV�WR�/DQG�DQG�,QGLJHQRXV�
*RYHUQDQFH��$�&DVH�IURP�%ROLYLD�

Property rights to land have long been an important issue in discussions on law and 
development. This case study on Cicol, the territorial indigenous organisation of 
Lomerío, Bolivia, focusses on the role of indigenous organisations in practices of 
landrights. Cicol plays a central role in the web of power relations that is built on 
interdependencies in governance relations. These interdependencies provide Cicol 
with a middle man position in which it brokers between the indigenous villagers on 
the one hand and indigenous federations, NGOs, state organisations and large real 
estate holders on the other. Cicol's alternative governance provides the Lomerían 
people with a basis for citizenship vis-à-vis the modern state. The processes of 
legitimation that are the basis of Cicol's power enable Cicol to effectively distribute 
local landrights. It is argued that to understand practices of landrights and property in 
this kind of situations brokerage relations are more important than legal landtitles. 

*OREDOL]DWLRQ�DQG�WKH�)XWXUH�RI�3XEOLF�/DZ��������
Paper Session 

(Session Organizer) David Zaring, (Co-Chair) David Law 

As globalization has proceeded apace, what influence has it exerted on the evolution of public 
law? And what, if anything, can be said about the direction in which public law is evolving on 
a worldwide basis? Some scholars see global public law as a rich and unique new form of 
obligation, while other observers think that its importance may be overstated. The papers 
presented in this panel will analyze constitutional and administrative law from both a country-
to-country comparative perspective and a broad international perspective. We will inquire into 
the form, method, and substance of global public law - that is, the characteristic look of legal 
principles in multilateral settings, the means by which common principles are disseminated, 
and the substantive content of those principles. The panel will also consider the limitations 
and disharmonies of globalization. The panel's inquiry will encompass assessments of the 
phenomenon generically, and through case studies taken from Europe, Canada, and the United 
States, among others. 

Topics: GLOBALIZATION CONSTITUTIONAL LAW & CONSTITUTIONALISM 

3DUWLFLSDQWV�
1. 'DYLG�/DZ (University of San Diego) <davidlaw@post.harvard.edu>:  

*OREDOL]DWLRQ�DQG�WKH�)XWXUH�RI�&RQVWLWXWLRQDO�/DZ�
The content of constitutional law in any given country evolves in response to a variety 
of pressures and influences, not all of which are strictly domestic or legal in nature. 
This paper explores a variety of global forces and conditions that may be expected to 
foster constitutional convergence on a global level. First, competition to attract and 
retain financial and human capital will encourage states to adopt and maintain an 
attractive - and relatively liberal - bundle of constitutional rights, in a context of both 
political and economic stability. Second, countries may be rewarded for emulating the 
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constitutional policies of hegemonic states, and for conforming their constitutional 
policies to the norms and expectations of what sociologists have called "world 
culture". Third, the process of global convergence is likely to be accelerated by the 
existence of "network effects" that encourage states to adopt the constitutional 
standards already in use by large numbers of other states. Constitutional network 
effects are likely, in particular, to favor the interests of the global family of liberal 
democratic states. The hypothesis of highly asymmetric constitutional convergence 
upon a hegemonic liberal democratic model is explored by way of extrapolation from 
Robert Axelrod’s agent-based model of cultural dissemination. The results of this 
model - tentatively modified to reflect the conditions surrounding constitutional, as 
opposed to cultural, convergence - tend to confirm the initial hypothesis. 

2. 6XMLW�&KRXGKU\ (University of Toronto) <sujit.choudhry@utoronto.ca>:  

5HWKLQNLQJ�&RPSDUDWLYH�&RQVWLWXWLRQDO�/DZ��
0XOWLQDWLRQDO�'HPRFUDFLHV��&RQVWLWXWLRQDO�
$PHQGPHQW��DQG�6HFHVVLRQ�

Although comparative constitutional law has emerged as a major field of legal 
scholarship over the past decade, its focus is rather narrow. Scholars have been 
preoccupied with the relationship between human rights, democracy, and judicial 
review within a liberal democratic constitutional order. Defining comparative 
constitutional law in this way sets the intellectual agenda of the field too narrowly. In 
transitional democracies such (e.g. Sri Lanka) and in well-established democracies 
(e.g. Canada), a central question of constitutional politics is how to design 
constitutional governance for a certain kind of divided political community: a 
multinational state. These states share a number of common features: they contain 
more than one ethnonational group which see themselves as nations, which refract 
their constitutional claims through the lens of nationalism, and which are engaged in 
competing projects of nation-building. This phenomenon has been almost entirely 
ignored by the vast literature on comparative constitutional law. We should expand the 
field to encompass the relationship between constitutionalism and nationalism in 
multinational polities. If we do not, comparative constitutional law will remain silent 
on some of the most urgent questions gripping many constitutional systems. As a 
particular case-study, I shall focus on the constitutional politics surrounding the design 
of procedures for constitutional amendment and secession. 

3. 'DYLG�=DULQJ (Washington & Lee University) <zaringd@wlu.edu>:  

&KRLFH�RI�)RUP�LQ�,QWHUQDWLRQDO�5HJXODWLRQ�
Some of the most important modern forms of regulation - of trade, finance, 
investment, and the environment - have recently been internationalized. How should 
these new international regulators make policy? Policymaking in domestic 
administrative law is often thought to present agencies with a choice between acting 
through rulemaking and acting through adjudication, but international policymaking 
cannot as easily adopt the same paradigm Because the international system is anarchic, 
neither the decisions of international tribunals nor the rules of international 
administrative bodies are easily enforced. Moreover, much of the current growth in 
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international administration has happened without the international version of a 
domestic statute governing - and constraining - agency action: a treaty. Nonetheless, 
international regulatory policymaking looks very different from its domestic cognate. 
International adjudication has become the relatively centralized and more bureaucratic 
means of regulation, as the experience of the WTO and Law of the Sea Convention 
suggests. International rulemaking has functioned through harmonization, informality, 
and soft standardization through mechanisms like best practices, as exemplified by 
financial regulators like the Basle Committee and the International Organization of 
Securities Commissioners. Accordingly, if international regulators wish to make 
policy broadly and prospectively, they must do so informally. If they wish to 
formalize policymaking, they must create an international tribunal, probably through a 
treaty. The "choice of form" question illuminates some of the problems of the new era 
of international administration. Internationally, democratic and inclusive rulemaking 
faces difficult problems of transparency and effectiveness. International adjudication, 
meanwhile, is more transparent, but less democratic. 

4. :HL�+RQJ�:DQJ (National Taiwan Normal University) <home8038@gmail.com>:  

:KHQ�WKH�&RQVWLWXWLRQDOLVP�0HHWV�WKH�0RGHUQ�
,QWHUQDWLRQDO�/DZ��$�1HZ�7UHQG�RQ�WKH�:RUOG�
&RQVWLWXWLRQDOLVP�DQG�,WV�&KDOOHQJHV�

This paper seeks to address some issues on the evolving world constitutionalism. In 
the wave of globalization and democratization, a new legal theory known as the world 
constitutionalism is developing. This new theory reflects the concept of global 
governance and integrates the modern constitutionalism, emphasizing on the 
governance and coordination among agencies in vertical relations, and international 
law, focusing on those in horizontal relations. An international normative system 
based on universal value resulted from the tendencies of "constitutionalization of 
international law" and "internationalization of constitutionalism" is gradually 
developed to constitute and enrich the world constitutionalism. However, the world 
constitutionalism is now confronting with many challenges. The diversity of the 
principles among different constitutionalism makes it difficult to reach a consensus on 
the interpretation and implementation of the concept of the world constitutionalism 
and global governance. In addition, as a utopianism, the world constitutionalism is 
feasible only if it recognizes the diverse nature of global legal and cultural systems. 
Moreover, it needs to focus on minimizing the potential conflicts caused by the 
prejudices resulted from the diversity of cultures on different corners of the world, as 
well as conciliating with the multiple cultural and social values, and legal regimes in 
global forum so as to build up a global legal system to govern world affairs 
universally with consistence. 

5. 'DYLG�)RQWDQD (George Washington University) <dfontana@law.gwu.edu>:  
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6HFRQGDU\�&RQVWLWXWLRQDO�5HYLHZ��$PHULFDQ�
/HVVRQV�IURP�WKH�1HZ�%ULWLVK�6\VWHP�RI�
&RQVWLWXWLRQDO�5HYLHZ�

When the United Kingdom enacted the Human Rights Act of 1998 to bring its laws 
into compliance with the European Convention on Human Rights, it created a new 
system of constitutional review, what this Paper calls "expanded secondary 
constitutional review." This British system is, in structure and in practice, different 
from the other major regimes of constitutional review in existence around the world. 
This Paper discusses this new system of constitutional review and what the United 
States can learn from it, as a case study in what American constitutionalism might 
learn from examining structures of constitutional review in existence around the 
world. Current practice and commentary suggests that when an American court faces a 
constitutionally problematic law, it can validate the law, invalidate the law, or not 
speak to the constitutionality of the law in any significant manner. Several countries 
have developed systems whereby courts can invalidate laws, but have their 
invalidations subject to legislative overrides. The Human Rights Act creates 
something altogether new from any of these regimes. It permits British courts to 
occupy a middle ground between the traditional extremes of constitutional review by 
permitting courts to speak to the permissibility of a law and have their assessments 
result in significant consequences, but without actually invalidating laws. An 
American translation of this system-supplementing rather than replacing already 
existing obligations and powers of constitutional review-would be a welcome addition 
to the current American system of constitutional review, and would create more 
fruitful institutional relationships among the various branches of the American federal 
government. 

7KHRUHWLFDO�$SSURDFKHV�WR�*OREDOL]DWLRQ��������
Paper Session 

(Chair) Robert Wai, (Session Organizer) Ruth M. Buchanan, (Discussant) David Kennedy 

Topics: GLOBALIZATION 

3DUWLFLSDQWV�
1. +RQRU�%UDED]RQ (York University) <h.brabazon@utoronto.ca>:  

7KH�3ROLWLFDO�(FRQRP\�RI�/HJDO�,PSHULDOLVP�LQ�WKH�
*OREDO�(UD�

Recent years have seen the increased priority of changes to foreign legal systems, in 
addition to economic systems, on American foreign policy and international financial 
institutions’ agendas. This trend is particularly evident in the promotion of "good 
governance", and US-style constitutions and charters of rights, which aim to enshrine 
the "rule of law" and the values and norms accompanying it. Legal theorists and others 
(e.g., Trubek, Kennedy, Rittich) have begun to analyse this tendency and suggest it is 
reminiscent of the law and development movement of the 1960s and 1970s which was 
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criticized for, among other things, concealing imperialist motives under the guise of 
legitimacy and neutrality provided by the law. This paper seeks to extend this analysis 
by examining "good governance" and "rule of law" reforms in the context of current 
research in critical political economy which analyses the new shape of imperialism 
under "globalization" but often focuses on hard economics and ignores the role of the 
law. As such, the paper attempts to open discursive space for bridging the two 
disciplines, identifying a research agenda for injecting legal analysis into the political 
economy of "globalization" and for building a stronger political economic foundation 
for continued analysis of legal imperialism in the global era. 

2. $QWKRQ\�-��&RODQJHOR (Columbia University) <ajcolangelo@yahoo.com>:  

7KH�/HJDO�/LPLWV�RI�8QLYHUVDO�-XULVGLFWLRQ�
Despite all the attention it receives from both its supporters and critics, universal 
jurisdiction remains one of the more confused doctrines of international law. Indeed, 
while commentary has focused largely and unevenly on policy and normative 
arguments either favoring or undercutting the desirability of its exercise, a 
straightforward legal analysis breaking down critical aspects of this extraordinary 
form of jurisdiction remains conspicuously missing. Yet universal jurisdiction’s 
increased practice by states calls out for such a clear descriptive understanding. The 
following Essay will engage this under-treated area. It will offer to explicate a basic, 
but overlooked, feature of the law of universal jurisdiction: If national courts prosecute 
on grounds of universal jurisdiction, they must use the international legal definitions-
contained in customary international law-of the universal crimes they adjudicate; 
otherwise, their exercise of universal jurisdiction contradicts the very international law 
upon which it purports to rely. The Essay will argue that this legal feature derives 
from the distinctively symbiotic nature of universal prescriptive jurisdiction (the 
power to apply law to certain persons or things) and universal adjudicative jurisdiction 
(the power to subject certain persons or things to judicial process). Unlike other bases 
of jurisdiction in international law, the prescriptive substance of universal jurisdiction 
authorizes and circumscribes universal adjudicative jurisdiction; in other words, it 
defines not only the universal crimes themselves, but also the judicial competence for 
all courts wishing to exercise universal jurisdiction. 

3. &DWKHULQH�'DXYHUJQH (University of British Columbia) <dauvergne@law.ubc.ca>:  

6RYHUHLJQW\�DQG�,OOHJDOLW\��7KH�*OREDOL]DWLRQ�RI�
0LJUDWLRQ�/DZ�

This paper begins from the assertion that migration law is a key site for observing 
globalization effects because of the traditional relationship of migration law and 
nation. Contemporary migration laws reveal a transformed sovereignty where control 
over the movement of people is central. This picture of sovereignty predicts increasing 
convergence of these laws. But sovereignty also has an intricate relationship with law. 
The second half of the paper considers how the rule of law is transformed by the 
contemporary shift to the global scale, and the potential for law to resist state actions 
in the crackdown on illegal migration. This analysis suggests we are on the cusp of a 
paradigm shift in theorizing the rule of law. That is, the historical intertwining of law 
and nation is beginning to fray. This accounts for the trends we can see in refugee law, 
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citizenship law, legal responses to trafficking and the security panic in migration law. 
The conclusion to be drawn from this insight is that nations are challenged in a more 
fundamental way than many analyses of globalization suggest, and that this challenge 
unleashes myriad possibilities for law. One of these is a profound reformulation of 
migration law. 

4. $PDQGD�3HUU\�.HVVDULV (University of London) <a.perry-kessaris@bbk.ac.uk>:  

(QULFKLQJ�WKH�:RUOG�%DQN
V�9LVLRQ�RI�1DWLRQDO�
/HJDO�6\VWHPV�DQG�)RUHLJQ�'LUHFW�,QYHVWPHQW�

Foreign investors, governments and civil society actors engage in social interactions as 
a consequence of their interests in foreign investment. How might national legal 
systems help to make those interactions productive? The World Bank treats legal 
systems as part of the ’investment climate’, evaluating them according to whether they 
are likely to attract and support investors. In fact, we should treat legal systems as part 
of social life, evaluating them according to whether they support and mediate between 
what Roger Cotterrell terms ’networks of community.’ This proposition is explored 
using the Indian example of Bengaluru (Bangalore). 

5. -DQ�5RWKNDPP (Ecole des Hautes Etudes en Sciences Sociales) 
<rothkamm@ehess.fr>:  

*OREDO�/DZ�DV�8QLYHUVDO�/DZ��*XQWKHU�7HXEQHU
V�
'HILQLWLRQ�5HYLVLWHG�

Ten years ago, in an article entitled ’Global Bukowina’, Gunther Teubner defined 
global law as ’a self-producing, worldwide legal discourse which closes its meaning 
boundaries by the use of the legal/illegal binary code and reproduces itself by 
processing a symbol of global (not national) validity’. In my paper, I would like to 
provide a commentary on Teubner’s definition in order to investigate what we 
understand by global law in 2007. As Teubner acknowledges, his definition is a hybrid 
one and draws on the works of leading sociologists such as Ehrlich, Habermas and 
Luhmann. I shall discuss (a) whether it is sensible to abandon the national level in a 
definition of global law (’global (not national) validity’); (b) the consequences of 
replacing Ehrlichs ’living law’ with the idea of a ’legal/illegal binary code’; (c) the 
implications of abandoning traditional criteria such as sanctions and judges and 
focusing instead on discourse and speech act phenomena; (d) the description of global 
law as an autopoietic system and the problems this creates for the existence of 
fundamental rights. 

5HFKWVNXOWXU�XQG�5HFKWVEHZXVVWVHLQ�
)HDWXUHG�6HVVLRQ��&RPSDUDWLYH�'LVSXWLQJ�%HKDYLRU��1HZ�,QVLJKWV�RQ�
'LVSXWLQJ�%HKDYLRU��&RPSDUDWLYH�3HUVSHFWLYHV��������
Paper Session 
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(Session Organizer) Masayuki Murayama, (Discussant) Erhard R. Blankenburg, (Co-Chair) 
Herbert M. Kritzer, (Discussant) Hazel Genn 

Drawing upon recent national survey data and large-scale empirical studies, we will compare 
patterns of disputing behavior in various countries and present a causal model which relates 
public attitudes with disputing behavior. Then, we will discuss theoretical and policy 
implications of comparative empirical studies. 

Topics: DISPUTES AND NEGOTIATION ACCESS TO JUSTICE 

3DUWLFLSDQWV�
1. 3DVFRH�3OHDVHQFH (Leagal Service Research Centre) 

<Pascoe.pleasence@legalservices.gov.uk>:  

&LYLO�/DZ�3UREOHPV�DQG�WKH�,QGLYLGXDO��$Q�
,QWHUQDWLRQDO�&RPSDULVRQ�

This paper draws on large scale survey evidence from a number of countries to 
explore similarities and differences in people’s approaches to resolving civil law 
problems. 

2. %HUW�1LHPHLMHU (Free University/Ministry of Justice) <e.niemeijer@minjus.nl>:  

9DULHWLHV�LQ�'LVSXWLQJ�%HKDYLRU�LQ�'LIIHUHQW�
&RXQWULHV��([SODQDWRU\�6WUDWHJLHV�DQG�
0HWKRGRORJLFDO�3LWIDOOV�

> > In this paper we will compare empiricial results from different countries > and we 
will ask ourselves how eventual differences can be explained. We > will make a 
difference between the explanation of the frequency of > (potential) legal problems 
and of the resolving strategies > Part of the explanation is the vatiation in the methods 
of research. For > other differences we will offer explanations on macro, meso and > 
microlevel: economic and cultural conditions, variation in the legal > infrastructure, 
etc. 

3. 0DVD\XNL�0XUD\DPD (Meiji University) <aa00092@kisc.meiji.ac.jp>:  

9DOXH�$WWLWXGHV��3UREOHP�([SHULHQFH��DQG�
'LVSXWLQJ�%HKDYLRU�

Based on a national survey on problem experience and disputing behavior in Japan in 
2005, we will try to develop causal models between problem experience and 
subsequent behavior and socio-economic, situational and psyco-cultural variables. 

4. +HUEHUW�0��.ULW]HU (University of Wisconsin, Madison) <hkritzer@wisc.edu>:  
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7R�/DZ\HU�RU�1RW�7R�/DZ\HU��,V�7KDW�WKH�
4XHVWLRQ"�

This paper will examine the use of lawyers in dispute situations in multiple countries. 
It will draw on published and unpublished findings. The expectation is that the 
analysis will show that the decision to obtain assistance from a legal professional is 
more a function of the problem context than the resources of the disputant. 

:KDW�LV�/HJDO�&XOWXUH"��������
Paper Session 

(Session Organizer) Elizabeth Holzer, (Chair/Discussant) Rachel Sieder 

Topics: SOCIAL THEORY AND LAW CULTURE 

3DUWLFLSDQWV�
1. (OHQD�2URV (International Institute of Space Law):  

0LJUDWLQJ�/HJDO�&XOWXUH��7KH�7UDIILF�5HJXODWLRQV�
IRU�0H[LFDQ�0LJUDQWV�

As a result of global economy, mobility has increased, boundaries have diluted and 
migration has become a major concern all over the world. It is my intention to try to 
explain, or describe accurately, the significance of legal culture when it refers to 
migration, for it is one of the elements that conform the minds of those who are 
leaving their own settings for a new one to which they are to adapt not only in the 
social aspect, but also in the legal one. They, the migrants, face a new scope under 
their own preconceived concepts, or the ones result of their past experience in their 
native cultures, but what choices do they make? How useful is their own legal 
consciousness in new settings? Does their legal culture migrate with them? The above 
questions are the ones that shape my future research, and it is intended to start from 
understanding a sector of the legal system, the traffic regulation systems of the Unites 
States and Mexico, since a more fruitful discussion may result from a comparative 
perspective, taking into consideration that this type of regulation is experienced by the 
majority of migrants, if not as drivers, as pedestrians; and it is significantly different 
from one to another country so to be able to draw some conclusions. 

2. $JQHV�6FKUHLQHU (University of Amsterdam):  

7UHQWR�3URMHFW�DQG�,WV�,QWHUQDO�/HJDO�&XOWXUH�
This paper will discuss the Trento project which is a gathering of legal scholars and 
practitioners, who are comparing the national legal systems mainly from the Member 
States of the European Union. They confine themselves to private law themes and 
subthemes, which are generally categorize under the subjects Contract, Property, and 
Tort. The coming and working together of the participating professionals of private 
law has been going on for some thirteen years now and although some participants are 
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varying year by year, they can considered to be a constituent group. The two aims of 
the Trento study project, as proclaimed at the outset of the project, namely to search 
for the Common Core of European Private Law and to establish a Common European 
Legal Culture, contribute to this making up a whole of course. One of the invited 
speakers at the annual meeting, Günter Frankenberg, found reasons to analyse the 
Trento group as a foreign culture which can be visited by an outsider and studied with 
help of anthropological concepts. In doing so Frankenberg was hoping to give a 
detached critical analysis of the project. I will argue that Frankenberg anthropological 
enterprise was a warming-up intro for the annual meeting indeed, but nothing more. 
Under the presented outsider's perspective however Frankenberg was hiding his 
insights as being a known insider of comparative studies of law. It makes his critical 
analysis less detached but no less of interest. I will furthermore elaborate at 
Frankenberg's angle of using anthropological concepts and discuss the analytical 
distinction between internal and external legal culture as Lawrence Friedman once 
developed. It might help me in the meanwhile to present some results from the 
research I am doing on the Trento project in particular and the Europeanisation of 
private law in general. 

3. 5REHUW�YDQ�.ULHNHQ (University of Sydney):  

7KH�&RQFHSWV��&XOWXUH��DQG��&LYLOL]DWLRQ��LQ�
&RPSDUDWLYH�6WXGLHV�RI�/DZ�DQG�6RFLHW\�

In comparing legal institutions, concepts and process across different countries and 
jurisdictions, much of the discussion of key questions such as legal 'transplants' or 
'transfers' have tended to revolve around the concept of 'culture' - more specifically, 
varying conceptions of 'legal culture'. In the history of Western social and political 
thought, however, the concept 'culture' has often acquired its meaning in contrast to 
the concept 'civilization', and it is important to address the implications this has for our 
understanding of legal culture and comparative studies of law more generally. It could 
be argued, for example, that the universalizing dimensions of the rule of law itself and 
many aspects of the legal regulation of society are much better understood in terms of 
the concept of 'civilization' than 'culture'. This paper will outline the basic contours of 
the ways in which the concepts 'culture' and 'civilization' have related to each other, 
and explore the specific contribution that a social scientific understanding of 
'civilization' can make to comparative socio-legal analysis. 

4. -DQ�:LQF]RUHN (Warsaw University):  

1LNODV�/XKPDQQ�DQG�WKH�3X]]OHV�RI�/HJDO�&XOWXUH�
Legal culture is a concept as central to sociology of law as difficult to define. It is aims 
to serve important theoretical needs and is usually capable of achieving this but it is 
also responsible for some puzzles that trouble socio-legal scholars. Some of these are 
quite famous: the puzzle of the nature of Japanese litigiousness or the puzzle of 
differing German and Dutch legal cultures, some are mostly unknown, like the 
multitude of courts' adjudicating strategies in Poland's allegedly unitary legal culture. 
The paper argues that problems of such nature are a result of an objectifying 
understanding of legal culture as a phenomenon in its own right, or, in terms of B. 
Latour, as a fine example of ?the sociology of the social". It is stressed that in such 
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studies more weight should be put on the immediate, processual nature of phenomena 
investigated. In order to support these claims conceptual machinery of systems theory 
is utilised. First, a general view of N. Luhmann regarding the notion of culture is 
accepted and applied to the idea of legal culture. Further it is demonstrated how the 
cognitive aims which the idea of legal culture serves can be achieved by appealing to 
concepts like structural coupling, first- and second order observation, and above all - 
temporal nature of social systems. General conclusion of the paper is that in the study 
of ?legal culture" an evolutionary perspective is unavoidable. 

$WWLWXGHV�WRZDUG�$GYHUVDULDO�/HJDOLVP�LQ�(XURSH�DQG�WKH�86��$QDO\VHV�RI�
1HZ�&RPSDUDWLYH�6XUYH\�DQG�$UFKLYDO�'DWD��������
Paper Session 

(Session Organizer) Anthony Sebok, (Discussant) Tom Burke 

Many scholars have noted the crucial role played by courts, lawyers, and litigation in US 
political culture. Some have celebrated this in terms of a "rights revolution" fundamental to 
the successes of the civil rights movement and its successor movements that have empowered 
hitherto excluded groups of citizens from political power. Others have conversely decried this 
development of adversarial legalism as a threat to democracy and business, furthering already 
ominous trends towards the erosion of social trust. Adversarial legalism and the juridification 
of politics have also been viewed as elements of US political culture that set it apart from 
Europe, with its parliamentary tradition that has sought to resolve such conflict in the context 
of universal social welfare legislation and no-fault insurance schemes. However, very little 
comparative data actually exists on either attitudes towards or the actual practices associated 
with adversarial legalism. This session will present fresh survey and archival data and provide 
a series of papers analyzing these new empirical findings 

Topics: COURTS AND TRIALS CITIZENSHIP AND NATION 

3DUWLFLSDQWV�
1. 0LFKDHO�'HOOL�&DUSLQL (University of Pennsylvania) <mxd@asc.upenn.edu>:  

$GYHUVDULDO�/HJDOLVP�DQG�3DUOLDPHQWDU\�
'HPRFUDF\��$WWLWXGHV�WRZDUGV�WKH�-XULGLILFDWLRQ�RI�
3ROLWLFV�LQ�*HUPDQ\�DQG�WKH�86�

The rise of adversarial legalism and the rights revolution in Europe and the US must 
be understood against the background of long-term trends that in different ways are 
undermining the elite-dominated form of representative democracy. Today, 
individuals and minority groups of various kinds have become more vocal, 
empowered, and self-confident, and are demanding a say in the political process. This 
paper will analyze the challenges facing the democratic system of governance though 
an analysis of the recently completed collection of comparative survey data. This 
paper will address attitudes towards the use of courts to secure rights that protect 
individuals and minorities in Germany and the US. Do Germans and Americans differ 
over the utility of adversarial legalism and courts to secure civil rights versus using 
deliberative and parliamentary democracy? 
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2. $QWKRQ\�6HERN (Yeshiva University) <anthony.sebok@brooklaw.edu>:  

$GYHUVDULDO�/HJDOLVP�DQG�%HOLHIV�$ERXW�)DXOW��$�
&RPSDULVRQ�RI�$WWLWXGHV�$ERXW�5HVSRQVLELOLW\�DQG�
5LJKWV�DV�WKH�%DVLV�RI�/DZ�

Adversarial legalism is defined by a set of techniques attitudes about the right way to 
resolve public and private disputes. Beliefs about the reasons why citizens fall into 
disputes might be implicit in the concept but they are rarely made explicit. Adversarial 
legalism might presuppose, for example, that the legal procedures and standards 
should be designed to help disputants only when they can show that they have been 
wronged by another. This narrow conception of legal right has deep resonances in 
American legal culture, which is relies on concepts individual responsibility and 
culpability as the grounds of legal rights. European legal cultures, which are more 
social democratic, may not necessarily evince the same commitment to individual 
responsibility and culpability. This paper will use recent survey results about attitudes 
towards litigation to determine the degree to which American and German legal 
cultures converge on these questions. 

3. /DUV�7UDJDUGK (Ersta Skondal University College) <LT52@COLUMBIA.EDU>:  

$WWLWXGHV�WRZDUGV�,QGLYLGXDO�DQG�0LQRULW\�5LJKWV��
7KH�3URPLVH�RI�(PSRZHUPHQW�RU�WKH�6SHFWHU�RI�
(URVLRQ�RI�6RFLDO�7UXVW�DQG�6RFLDO�6ROLGDULW\"�

As the "rights revolution" and more generally" adversarial legalism" begin to take hold 
in Europe, fundamental questions with regard to the effects, real and imagined, of the 
juridification of politics has begun to emerge. Conflicts appear where individual and 
minority rights, claimable in the courts, are pitted against general or "social" rights 
that are fundamentally collective and politically determined in such a way that the 
good of the nation as a whole, as decided in the parliament, trumps the demands of 
individuals and special interests. The solidaristic logic of the universalistic welfare 
state clashes, at least potentially, with the demands for protection and empowerment 
of individuals and minorities. Based on the recently completed collection of 
comparative survey data, this paper will address the attitudes towards the rise of legal 
rights that protect individuals and minorities in Germany and the US. 

&RPSDUDWLYH�'LVSXWLQJ�%HKDYLRU��,,,���&RPSDULQJ�$FFHVV�WR�-XVWLFH�LQ�
&DQDGD��%UD]LO�DQG�-DSDQ��������
Paper Session 

(Session Organizer) Masayuki Murayama, (Discussant) Rosalie R. Young, (Chair) Bert 
Niemeijer 

Based on large scale survey data, papers will discuss present situations of access to justice and 
their problems in Canada, Brazil and Japan. 

Topics: ACCESS TO JUSTICE DISPUTES AND NEGOTIATION 
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3DUWLFLSDQWV�
1. $OEHUW�&XUULH (Department of Justice, Canada) <acurrie@justice.gc.ca>:  

7KH�,QFLGHQFH�DQG�3DWWHUQV�RI�-XVWLFLDEOH�3UREOHPV�
LQ�&DQDGD�

The paper will report the incidence and patterns of civil justive problems and 
experience of respondents in dealing with justiciable problems. The psper is based on 
a 2006 national survey of civil justice problems in Canada. 

2. 0DULD�6DGHN (Universidade de Sao Paulo) <MTSADEK@TERRA.COM.BR>:  

$FFHVV�WR�-XVWLFH��6PDOO�&ODLPV�&RXUWV�LQ�%UD]LO�
Access to justice: Small Claims Courts The 1988 Brazilian Constitution has 
sanctioned all civil, political and social rights. It developed an extensive list of first, 
second and third generation rights, and was innovative with regard to diffuse and 
collective rights. Juridical equality received unprecedented treatment, including 
clauses demanding direct action. Nevertheless, the reality is far from the legality. The 
system of justice has not been working as a mechanism to guarantee the law. Common 
criticisms include concerns with delays, an antiquated formalism, and complex written 
procedures. The public perception of the justice is not favorable. Even worst, in the 
people’s view, the rules are not to be respected, it is not worthwhile to act according to 
the law; the law is not universal: it is for the poor, not for the rich or the powerful. An 
important change not only in the Judicial System, but also in the real possibilities to 
access the justice was the creation of the Small Claims Courts. Those Courts can be 
interpreted as a revolution. They are based on the Common law tradition in contrast 
with the civil code system that orients the Brazilian Judicial power. There are 
incentives for the agreement between the parties, the achievement of a shared solution. 
The costs are low and depending on the amount of money are not necessary using 
legal advisors. The paper analyzes the Brazilian Small Claims Courts and their 
impacts in the access to justice. The analyses will be based on a national research, 
which looked into 5,771proceedings, statistically selected. 

3. ,ZDR�6DWR (University of Tokyo) <iwsato@iss.u-tokyo.ac.jp>:  

&LWL]HQV
�$FFHVV�WR�/HJDO�$GYLFH�LQ�&RQWHPSRUDU\�
-DSDQ��6HOI�+HOS��1HJRWLDWLRQ��DQG�7KLUG�3DUW\�
$GYLFH�6HHNLQJ�

In Japan, there are various professionals, governmental organs, non-governmental 
organizations which provide citizens involved in disputes with advice about how to 
resolve the disputes. Naturally, this does not mean that all the citizens involved in 
disputes utilize those third-party advice providers to resolve their dispute. Quite a few 
people rather resolve it on their own without seeking any kind of third-party advice or 
do not take any action whatsoever. Based on a national survey conducted in 2006, we 
examine how and why some of the citizens involved in disputes utilized the third-
party advice providers and the other not. As independent variables, we use such 



 3

variables as advice seekers’ socio-economic attributes, their perception of the legal and 
social system, their particular needs related to the disputes they had been involved, and 
the substance of the disputes in which they had been involved. Then, we examine the 
effects of those independent variables on the citizens’ (not-)utilizing a particular third-
party advice provider. This might show the whole landscape of the patterns of the 
citizens’ utilizing the third-party advice providers and also the magnitude and nature of 
the barriers to their accessing the legal advice in contemporary Japan. 

&RPSDUDWLYH�/HJDO�&RQVFLRXVQHVV��1DWLRQDO�6WXGLHV��������
Paper Session 

(Session Organizer) Marc Hertogh 

In this panel papers will be presented that address the issue of legal consciousness (or: "law 
from below"; "law in everyday life") from different national perspectives. These include both 
theoretical and empirical work on such topics as the role of the media in the constitution of 
legal consciousness; the role of law on the factory work floor in France; the position of legal 
professionals in Turkey; the attitudes of judges towards EU Law; and the public perception of 
anti-discrimination law in the Netherlands. 

Topics: CULTURE RIGHTS AND IDENTITIES 

3DUWLFLSDQWV�
1. 7RELDV�1RZDN (University of Groningen) <t.nowak@rug.nl>:  

&RPPXQLW\�/DZ
V�([SHFWDWLRQV�YV��WKH�.QRZOHGJH��
([SHULHQFH��DQG�$WWLWXGHV�RI�1DWLRQDO�-XGJHV�

will follow 

2. -HURPH�3HOLVVH (University of Reims) <jpelisse@idhe.ens-cachan.fr>:  

/HJDO�&RQVFLRXVQHVV�DW�WKH�:RUNSODFH��)URP�
&XOWXUDO��)UHQFK��&RQWH[W�WR�,QVWLWXWLRQDO�&RQWH[W�

This paper aims at studying legal consciousness in cultural, and more precisely 
French, context, but also in peculiar institutional context. Indeed, if the culture, in 
which legal consciousness and legality are constructed, appears necessary to 
understand their hegemonic structure as well as their potentiality of resistance, one 
could raise the question of the importance of the institutional and power contexts and 
"domains" in which legal consciousness is analyzed (Engle, 1998; Silbey, 2005). Do 
workplace and employment relationships present some particularities for the 
constitution of legal consciousness? Are cultural and national dimensions so important 
to understand images and everyday uses of law? These questions would be answered, 
first through a review of various studies analyzing legal consciousness at workplace 
(McCann, 1994; Gray, 2002; Hoffman, 2003; Edelman, 2003; Pélisse, 2004; Albiston, 
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2006; etc.), and second, on the ground of an empirical work in progress based on an 
exploration of conflicts at workplace in France. 

3. 'LFOH�.RJDFLRJOX (Sabanci University) <kogacioglu@sabanciuniv.edu>:  

/HJDO�3URIHVVLRQDO�$XWKRULW\�DW�D�&URVVURDGV��
7HFKQLTXH�YV��0LVVLRQ�LQ�7XUNH\�

In this paper I examine the ways in which legal professionals in Turkey delineate their 
identity as distinct from laypeople and, their own conduct as a monopoly of legal 
practice. I analyze autobiographies of legal professionals in connection with the 
findings of my ethnography in a mid-level civil court of Istanbul. I find that the 
national/ist civilizing mission legal professionals attribute to themselves is as 
important to them as their technical juridical capacity. In their narratives, this 
missionary aspect plays out in both situating the litigants they face in various 
hierarchies and in devising the mixture of formal and informal measures necessary to 
deal with them. The paper continues to situate this ’missionary’ professionalism in the 
contemporary Turkish legal context where a competing definition of professionalism 
is maturing. With the extremely intensive legal and juridical reforms under way, legal 
professionals face technically defined notions of professionalism enacted by their 
foreign counterparts, -such as professionals coming from member states of the E.U.- 
as well as by younger legal professionals who are themselves products of this very 
transformation. In conclusion I discuss some factors such as the national organization 
of the legal profession and mechanisms of distribution of professional rewards that 
may be important in determining the complex consequences of this crossroads. 

4. /LHYH�*LHV (Keele University) <l.gies@keele.ac.uk>:  

/HJDO�&RQVFLRXVQHVV��0HGLD��DQG�3XEOLF�
&RQILGHQFH�LQ�/HJDO�,QVWLWXWLRQV�

The media’s impact on public opinion is of considerable concern to legal actors who 
fear that persistent negative and distorted media reporting is eroding public confidence 
in legal institutions, particularly those concerned with the administration of justice. 
’Public opinion’, however, is a notoriously difficult concept to grapple with: it stands 
for an over-generalising approach which treats law’s many publics as homogenous and 
united in their concerns. In this paper, I suggest that legal consciousness offers a less 
problematic approach for studying the way in which different publics engage with 
media representations of law. For example, legal consciousness research 
acknowledges that legal experience is something which can be both individual and 
dependent on shared social, cultural and economic characteristics, giving it a 
collective yet fragmented dimension. In the field of media analysis, similar insights 
have emerged, namely that media consumption involves an active process of 
individual selection and retention, suggesting that it is difficult to think of the way in 
which people deal with information derived from the media in generalising terms. I 
will argue that a closer synergy between legal consciousness research and media 
analysis could generate a timely new perspective on the relationship between media 
reporting and how people think about law. 
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5. 0DUF�+HUWRJK (University of Groningen) <m.l.m.hertogh@rug.nl>:  

/HJDO�(TXDOLW\�DQG�/HJDO�&RQVFLRXVQHVV��2UGLQDU\�
&LWL]HQV�DQG�/HJDO�3URIHVVLRQDOV�$ERXW�$QWL�
'LVFULPLQDWLRQ�/DZ�LQ�WKH�1HWKHUODQGV�

This paper examines people’s knowledge, perception and attitudes towards anti-
discrimination law in the Netherlands. It draws on a recent evaluation study of this 
legislation which included a large survey, several case-studies and extensive open-
ended interviews. The analysis of these empirical data is based on a critical discussion 
of the legal consciousness literature. Unlike most previous studies, this study is not 
limited to the knowledge and opinions of ’ordinary citizens’, but includes the views of 
several legal professionals as well. Moreover, in this study special attention will be 
paid to the social and personal context of people’s perceptions of anti-discrimination 
law. 

-XVWLFH�,VVXHV�LQ�&RPSDUDWLYH�3HUVSHFWLYH��������
Paper Session 

(Session Organizer) Bernd Wegener 

The ISJP is an international collaborative research project in which social scientists from 
twelve countries joined in 1989 to study popular beliefs and attitudes on social, economic, 
political, and legal justice. Two large-scale opinion surveys were fielded in all twelve 
countries in 1991 and in six countries in 1996. The 1991 survey was carried out in Russia, 
Estonia, Poland, Hungary, Czechoslovakia, Bulgaria, Slovenia, Germany (eastern and 
western), the United States, Great Britain, The Netherlands, and Japan. Participants of the 
1996 survey, replicating most of the questions from 1991, were Russia, Estonia, Hungary, the 
Czech Republic, Bulgaria and Germany. In 2000 a third replication was carried out in the 
Czech Republic, Hungary, and Germany where part of the sample was also used as the first 
wave of a three-wave panel study (2000-2002) to test the stability of justice beliefs over time. 
In 2006, the fourth ISJP wave was implemented in Israel, the Czech Republic, Germany, and 
Chile. Spain and Hungary will follow in 2007. This panel brings together the investigators of 
the current ISJP studies from Israel, the Czech Republic, Chile, and Germany to report 
comparative results across countries and over time. Legal and economic justice issues and the 
perceived justice of pensions are among the subjects that will be discussed. 

Topics: JUSTICE DEMOCRACY & STATE THEORY 

3DUWLFLSDQWV�
1. -HDQ�<YHV�*HUOLW] (Humboldt University Berlin) <jean-yves.gerlitz@sowi.hu-

berlin.de>:  

-XVWLFH�%HOLHIV�LQ�*HUPDQ\�����������
Based on time series data of the International Social Justice Project 1991, 1996, 2000, 
and 2006 the paper reports on the changes of justice beliefs in Germany after reunifi-
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cation. The perceived justice of the economic system is of special interest, not only in 
East Germany where the communist rule was transformed into market economy, but 
also in the West where globalization has set off dramatic changes in the distribution of 
labor and wealth. Whereas the different attitudinal reactions to these changes are 
documented in the paper, particular attention is given to explanations. Why is there 
diminishing support for the economic system in both parts of the country, in the West 
more so than in the East? In the paper, three sets of possible explanations are dis-
cussed and tested empirically: cultural differences in terms of different justice ideolo-
gies in East and West, structural path-dependencies, and individual characteristics of 
respondents (e.g. differential social mobility patterns). 

2. +\QHN�-HUDEHN (Charles University Prague) <jerabek@mbox.fsv.cuni.cz>:  

*HQHUDWLRQDO�'LIIHUHQFHV�LQ�WKH�&RQFHSWLRQ�RI�
6RFLDO�-XVWLFH�DQG�3UREOHPV�RI�,QWHUJHQHUDWLRQDO�
6ROLGDULW\�

The paper focuses on view of social justice take by two different generations. It 
compares the attitudes of the productive and the post-productive generations on 
justice, redistribution, social models of redistribution, the causes of poverty and 
wealth, social injustice, and old-age security. It uses data from the just completed 
study, ’Social Justice IV’, conducted in the Czech Republic and Germany. The paper 
analyses individual types of family and non-family households from the perspective of 
intergenerational cohabitation. It looks for connections between attitudes towards 
social justice among individual generations of respondents and specific attitudes 
expressing intergenerational solidarity. The third topic addressed in the paper is an 
analysis of the relationships of care for seniors within the family and attitudes on 
social justice and old-age security models. The paper points to the dual conditionality 
of the solidarity the productive generation feels with seniors: a dependence on the 
values and attitudes of the younger generation and its prior experience with informal 
family care for the elderly, and also a strong dependence on specific circumstances 
and assistance needs. 

3. $U\H�5DWWQHU (Haifa University) <arattner@univ.haifa.ac.il>:  

(PSLULFDO�)LQGLQJV�RQ�6RFLRHFRQRPLF�&ODVV�DQG�
6RFLDO�-XVWLFH��7KH�&DVH�LQ�,VUDHO�

The establishment of Israel at 1948 was accompanied by an egalitarian approach that 
was reflected in the social and economic policy carried out by the founders of the 
state. During the early 1960’s Israel was still characterized as an egalitarian society, 
too young to enable the accumulation of wealth in the hands of a relatively small 
group, enjoying a demographic structure with a relatively small group of aging 
population and ruled by governments, carrying out a policy of relatively high level of 
involvement in economic and social policy. The last twenty years have placed Israel in 
a different place. Based on socioeconomic measures, studies show that Israel is ranked 
among the countries with the biggest social and economic gaps. Growing inequality 
has been observed at almost every circle of life. The number of poor children has 
grown by 48 percent in the last 15 years, and at the same time the number of 
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households living below poverty line has grown also by 28 percent. Unemployment 
has grown from 4.8 percent in the early 1980’s to close to 12 percent in the early 
2,000. Increase in poverty and unemployment is reflected in increasing inequality in 
income. Income gaps between the upper and lower percentile have grown by more 
than 30 percent during the 1990’s only. Average net income in the upper percentile is 8 
times higher than in the lower percentile. Given the range of these social and 
economic gaps the current study examines empirically, first time in Israel, relations 
between socioeconomic class and perceptions of social justice. Based on a random 
nationwide sample of 1,200 household, face to face interviews were hold. The 
questionnaire that has been utilized for the purpose of this study contains scales of 
perception of justice regarding the distribution of income and wealth in Israel, 
education, job satisfaction, quality of life satisfaction, legal justice and trust in the 
government . Special attention will be given to comparison between Jews and Arabs, 
as well as other social groups. 

4. %HUQG�:HJHQHU (Humboldt University, Berlin) <bw@empisoz.de>:  

$VVHVVLQJ�WKH�-XVWLFH�RI�3HQVLRQV��$�)DFWRULDO�
6XUYH\�

In modern welfare states, old-age pension schemes are of considerable importance for 
legitimizing the social system. It is generally demanded that the distribution of 
pensions should be "just." But do we really know what we mean when claiming 
justice? Pensions are different from other distributive goods in that they deal with 
issues of "justice in time," with outcomes that relate to previous investments. How do 
contributions to pension funds, for instance, as well as other characteristics of a 
pensioner’s working life shape our perceptions of a just pension? As part of a 
nationwide survey of Germany (N =3,000), respondents participated in a vignette 
study (factorial survey) that combined different levels of 6 dimensions (previous 
income, length of work force participation, sex, partnership, number of children 
raised, the actual pension the person receives) evaluating almost 65,000 vignettes. 
Results show that the previous income a job paid, the actual pension, and length of 
labor force experience are the three most salient criteria for determining just pensions. 
Respondents differ greatly however in the weights they give to these criteria. 
Therefore, the criteria weights were regressed on respondents’ characteristics (multi-
level slopes-as-outcomes modeling). One of the noteworthy results is that respondents 
from East Germany follow different judgment patterns compared to respondents from 
the West. It is also demonstrated that preferences of justice principles (justice 
ideologies) determine the choice of criteria as well. 

5. -XDQ�&DVWLOOR (Universidad Academia Humanismo Cristiano, Chile) 
<juan.castillo@rz.hu-berlin.de>:  

-XVWLFH�,GHRORJLHV�DQG�([SODQDWLRQV�RI�3RYHUW\�DQG�
:HDOWK�LQ�&KLOH�

The paper analyses the explanations of justice beliefs of poverty and wealth in Chile, 
based on empirical data from the International Social Justice Project 2006. Two 
dimensions of the explanations of poverty and wealth are distinguished: an internal 
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dimension, where poverty and wealth are associated to the merits and effort of the 
persons, and an external dimension that is characterized by the influence of social 
factors, such as lack of equal opportunity in the case of poverty, or having the right 
connections as a justification for wealth. Internal attributions of the causes of poverty 
and wealth are associated to the legitimation of economic inequality, since people are 
seen as responsible of their actual situation. It is argued that the predominance of one 
explanation over the other is related to justice ideologies, particularly the ideology of 
individualism, and that this ideology plays an important role in societies with high 
indexes of income inequality such as Chile. The analysis is presented in two steps: 
first, the internal and external dimensions of the causes of poverty and wealth are 
identified through factor analysis, and secondly explanatory models are built 
considering the influence of structural factors and also variables representing justice 
ideologies, derived from the Douglas-Wildavsky grid/group theoretical schema. 

6SHDNLQJ�RI�'HDWK��������
Paper Session 

(Session Organizer) Austin Sarat, (Chair/Discussant) Jennifer L. Culbert 

This panel considers how, when, where law speaks about death and/or how death is spoken 
about in various legal fora. 

Topics: LANGUAGE AND DISCOURSE 

3DUWLFLSDQWV�
1. 6KDL�/DYL (Tel Aviv University) <slavi@post.tau.ac.il>:  

'HDG�5LWH��7KH�5LWXDO�6ODXJKWHU�'HEDWH�LQ�(DUO\�
7ZHQWLHWK�&HQWXU\�*HUPDQ\�

In the late nineteenth century, new practices of slaughtering were enforced in different 
parts of Germany, ordering the stunning of animals (betäuben) prior to their actual 
slaughtering (schlachten). These new practices were advocated by animal protection 
societies, certain veterinarians and a growing number of politicians. They were 
motivated by diverse concerns including humane sensitivities, hygienic concerns and 
anti-Semitic sentiments. The paper will explore the history of this debate and examine 
the different ways in which the German state strived to order the taking of animal life. 

2. $XVWLQ�6DUDW (Amherst College) <adsarat@amherst.edu>:  

3DUGRQ�7DOHV�LQ�WKH�.LOOLQJ�6WDWH�
This paper examines the narrative conventions and discursive strategies employed in 
petitions for clemency in capital cases. 

3. 6XVDQ�6FKPHLVHU (University of Connecticut) <Susan.Schmeiser@law.uconn.edu>:  
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6XLFLGH�E\�([HFXWLRQ�
Is intentional self-destruction an exercise of autonomy or the sign of a will so 
thoroughly compromised that it requires deposition? Acts of self-harm challenge even 
the most libertarian understandings of volition, choice and consent. Acquiescence in 
one’s own demise implicates the ideals of personal sovereignty and liberty at the heart 
of our legal and political systems, and yet suicide provokes such universal discomfort 
that we relegate it to the margins of civilized life. What might in one view appear as 
the ultimate act of agency and self-determination becomes instead an instance of 
pathology, compulsion and confounding irrationality. This project considers suicide as 
a problem of legal subjectivity by examining the law’s ambivalence toward death row 
inmates who invite execution. Within the lexicon of deterrence and just deserts, death 
row "volunteers" who decide to waive their rightful appeals appear variously as 
narcissists who seek to use legal mechanisms to achieve selfish ends, as incompetents 
whose compromised mental health renders volition impossible, or as altruists who 
offer their own bodies in the name of expediency and closure for the victims. Only the 
latter succeed in their efforts. If the waiver of legal rights in this context derives not 
from reasoned choice but rather from solipsism or a suicidal despair that eviscerates 
rationality, then legal punishment promises to shade dangerously into state-assisted 
suicide. Yet in the jurisprudence of waiver, death that does not serve penological ends 
appears paradoxically to signal both a compromised will and a dangerous excess of 
will that threatens to usurp state authority. 

4. -HQQLIHU�&XOEHUW (Johns Hopkins University) <jculbert@jhu.edu>:  

:KDW�5HPDLQV�WR�%H�6HHQ�
Discussant 

7KUHH�&RPHGLHV�DQG�D�7UDJHG\��5HSUHVHQWDWLRQV�RI�/DZ�LQ�3RSXODU�
&XOWXUH��������
Paper Session 

(Chair/Discussant) Marett Leiboff, (Session Organizer) Lisa Frohmann 

This panel investigates how law and lawyering are represented in visual media, graphic art 
and legal text. The panelists question the relationship between representation and authenticity 
of these representations. 

Topics: POPULAR CULTURE AND LAW 

3DUWLFLSDQWV�
1. $OH[�.RVLQ (Humboldt University) <kozinal@yahoo.com>:  

7KH�&XOWXUDO�0HDQLQJ�RI�WKH�/DZ\HU�&DUWRRQ�
This essay concerns itself with the Lawyer cartoon, a thematic subgenre of the "The 
New Yorker Magazine" caricature, which focuses on the legal profession in the 
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context of the United States. An examination of the cultural meaning of this 
phenomenon is carried out on the strength of ethnography of communication, which 
allows us to approach the cartoon as a cultural, social and rhetorical artifact of the 
small genre. The analysis is carried out on three levels: communication situation, 
communication event, and communication act. The findings of this study include 
structural components, functions, and rules of configuring the Lawyer cartoon as a 
matter of "risibility" as well as a matter of cultural symbolism. By presenting the 
attorney as an abnormal character with excessive and hypo-critical characteristics, the 
Lawyer cartoon discloses the ascriptions of a disrupted self, making the professional 
identity appear as fundamentally inauthentic. 

2. .LPEHUOLDQQH�3RGODV (University of North Carolina, Greensboro) 
<kpodlas@buffalo.com>:  

+RPHUXV�/H[��,QYHVWLJDWLQJ�/HJDO�&XOWXUH�WKURXJK�
WKH�/HQV�RI�7KH�6LPSVRQV�

The Simpsons is not merely the most successful cartoon in history (and seen in more 
than 70 countries), but a pop culture chronicle that uses satire to explore a variety of 
social issues. No subject is immune from its scrutiny, and the law is no different. 
Though not traditional law programming, The Simpsons includes some of television’s 
most profound depictions of the legal system, regularly referencing statutes, private 
settlements, and trials. Accordingly, it is important to understand what its legally-
tinged themes communicate about the value of the legal system. Embracing a socio-
anthropological perspective, this paper studies the function, role, and ideology of law 
in Springfield, the hometown of the Simpson family. Rather than critiquing a few 
memorable episodes, it employs ethnographic analysis. Hence, it considers every 
episode of the first eight seasons, systematically recording each "instance" of law, 
organizing these into themes, and analyzing them with an eye toward understanding 
the values and operation of law. Though politicians and media often present a 
pessimistic view of the legal system, where litigation is out of control and law 
impedes common sense justice, The Simpsons depicts a system that is just and 
beneficial to society. The Simpsons may satirize situations prompting legal action, it 
upholds the value of law in maintaining a civil society and being a tool that citizens 
use to right wrongs and make them whole. 

3. &KDUOHV�<DEORQ (Yeshiva University) <yablon@yu.edu>:  

)DLOHG�/DZ\HUV�DQG�WKH�*UHDW�6DWLULFDO�7UDGLWLRQ�
This Essay represents the author’s rather dubious contribution to the burgeoning field 
of Law and Satire, the latest in a long line of interdisciplinary pursuits invented by 
legal scholars who would rather be talking about something more interesting than law. 
It notes that a surprising number of the greatest practitioners of the satirical art have 
had legal training but either failed to complete their studies or failed to pursue a legal 
career. It analyzes the life and work of four of these failed lawyers, (1) Lucian of 
Samosata, (2) Voltaire, (3) Franz Kafka, and (4) Cole Porter, and concludes that they 
have more in common than is generally recognized. It also tries to say something 
interesting about the continuing debate concerning the relation of satire to social 
transformation. 
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&RPSDULQJ�/HJDO�&XOWXUHV��&DVH�6WXGLHV��������
Paper Session 

(Session Organizer) Fred Bruinsma 

The focus in this paper session is an empirical approach to legal cultures. The papers share an 
interest in tensions between a dominant and a countervailing culture. In the Andean Highlands 
of Peru community based territorial claims are made against a state definition. In South Africa 
the grassroots notion of ubuntu-botho seems to take hold in a few but meaningful judgments. 
In the case of the civil law notaries in France neoliberalism challenges a deeply entrenched 
professional culture. 

Topics: CITIZENSHIP AND NATION LEGAL PROFESSION 

3DUWLFLSDQWV�
1. 0RQLTXH�1XLMWHQ (Wageningen University):  

7HUULWRULDO�6WUXJJOH��,QGLJHQRXV�3HRSOHV��DQG�/HJDO�&XOWXUH�LQ�WKH�
$QGHDQ�+LJKODQGV�RI�3HUX�
The Andean highlands of Peru have known centuries of territorial struggle under 
different political regimes and involving a variety of actors, such as colonial 
authorities, hacendados, indigenous communities, and state agencies. This paper starts 
with a short overview of the role of the law and legal procedures in territorial 
questions in various epochs. This is followed by a detailed study of the history of 
territorial claims of Usibamba, a comunidad campesina in the central highlands of 
Peru. We show how territorial struggles involve state attempts to control populations 
and look at the role of the law and legal procedures in these processes. We also look at 
the ways in which notions of territory are linked to definitions of indigenousness and 
how this is expressed in the history of Peruvian legislation. The study is based on 
ethnographic fieldwork and the analysis of archival material on land disputes and 
court cases. 

2. 5RE�0LGJOH\ (Rhodes University):  

7KH�(PHUJLQJ�5ROH�RI�8EXQWX�ERWKR�LQ�'HYHORSLQJ�D�&RQVHQVXDO�
6RXWK�$IULFDQ�/HJDO�&XOWXUH�
The South African Constitution is designed to avoid a repeat of unacceptable 
conditions that existed in the past and it embodies a normative value system for the 
country. This paper explores the extent to which courts have aspired to mould a new 
South African legal culture by using the concept of ubuntu in a transformative sense to 
express African values and to form a cohesive, plural, South African legal culture. All 
reported judgments in which the term appears were analysed in various categories for 
frequency of the concept’s explicit use and the extent to which the concept appeared to 
impact on the eventual outcome of the cases. Three areas of law �FULPLQDO�ODZ��VRFLR-
economic rights, specifically evictions, and delict (tort) �DUH�VHOHFWHG�IRU�Floser 
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scrutiny. The conclusion is that there is a need in South Africa for legitimating the 
legal system and to develop a legal culture that expresses values originating in African 
societies. Harmonisation is possible if one focuses not so much on the cultural origins 
of a particular value, but on what the value seeks to express or achieve. 

3. *LVHOD�6KDZ (University of the West of England):  

&LYLO�/DZ�1RWDULHV�DQG�WKH�&KDOOHQJH�RI�/LEHUDOLVDWLRQ��7KH�&DVH�RI�
)UDQFH�
Civil-law notaries are amongst the most strictly regulated professions in Continental 
Europe. Relationships with their respective national governments are particularly 
close, albeit by no means tension-free. In the case of France this amounts to an 
intriguing mix of hostility and complicity, which has generally worked to the 
advantage of both sides. In recent years, one essential premise has changed: the 
notariat’s fate, along with that of liberal professions generally, has ceased to be 
determined within a purely national framework. Economic globalisation and 
liberalising initiatives of the European Commission have introduced a new factor into 
the equation, moving the issue to a higher and previously unknown level and requring 
a new set of political tools. This paper assesses the impact of the EU Commission’s 
liberalisation project and of economic globalisation on the profession of notaire in 
France. It argues that, on the one hand, there do indeed exist serious threats to the 
profession in its traditional form and the values it claims to stand for. On the other 
hand, at least in principle, notaires have an edge over their colleagues in other Western 
European countries in that a cautious and controlled process of liberalisation from 
within has been in progress since the 1960s. This has offered them opportunities to 
adjust and prepare for things to come - opportunities which, admittedly, so far only a 
few have actually seized to any extent. 

7KH���WK�$QQLYHUVDU\�RI�����$QJU\�0HQ���������
Paper Session 

(Session Organizer) Nancy S. Marder 

The year 2007 will mark the 50th anniversary of the movie "12 Angry Men." This movie 
offers the only portrayal of an active jury in the history of American film-making. The movie 
has withstood the test of time, not only because of the great ensemble cast, but also because it 
portrays the jury as a group of twelve ordinary men who learn in the course of their 
deliberations what it means to be a jury. The learning process is not an easy one. The 
deliberations are marked by clashing personalities and marred by prejudice. Yet, the jurors, 
led by the persevering and patient Henry Fonda, eventually learn to put aside prejudice and 
personal enmity, to piece together the evidence with a critical eye, and to deliver a verdict of 
not-guilty based on their reasonable doubt. When this movie was released fifty years ago, 
audiences greeted it with little enthusiasm. Yet, the movie has endured and is now recognized 
as a classic. Even though the movie offers a fictional account, it provides a rare glimpse into 
jury deliberations. It continues to raise such questions as: Is this how a jury should deliberate? 
Is this fictional jury deliberation consistent with actual jury deliberations now that we have 
fifty years of empirical studies? How do audiences in other countries view this classic 
American film on the jury? The panel will address these and other questions. Panelists will 
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include Robert Burns (Northwestern), Mar Jimeno-Bulnes (Facultad de Derecho, Spain), 
Austin Sarat (Amherst), Stephen Thaman (St. Louis), and Chair/Discussant Nancy Marder 
(Chicago-Kent). This panel seeks to be listed under the CRN/IRC on International Lay 
Participation. 

Topics: LAY PARTICIPATION IN THE LEGAL SYSTEM COURTS AND TRIALS 

3DUWLFLSDQWV�
1. 5REHUW�6��%XUQV (Northwestern University):  

$�-XU\�EHWZHHQ�)DFW�DQG�1RUP�
This paper identies a number of details of the drama Twelve Angry Men whose 
significance can easily be missed. It then explains the importance of levels of drama 
within the film. It then identies six of the tensions dramatized and the kind of truth that 
emerges. 

2. 0DU�6��-LPHQR�%XOQHV (University of Burgos):  

$�'LIIHUHQW�$UJXPHQW�IRU�����$QJU\�0HQ��IURP�WKH�6SDQLVK�
3HUVSHFWLYH��7KH�5XOH�RI�WKH�0DMRULW\�IRU�WKH�9HUGLFW�
The famous movie ’12 angry men’ is also well known in Spain between researchers on 
the subject of the jury and movie fans. Nevertheless, its argument would have been 
different according to the Spanish legislation provided for jury proceedings. Spanish 
Jury Law 1995 establishes the rule of the majority for the verdict and not the 
unanimity as it takes place in the movie’s scenario; certainly, it is not the rule of the 
unanimity but the particular requirement of a ’reasoned’ verdict, which causes a lot of 
problems in Spain. At last, although jury deliberation constitutes the fundamental 
argument of ’12 angry men’, also another issues are briefly exposed (defense lawyers 
ex officio, death penalty ?) This paper will try to make some considerations of the 
movie now guest of honor as well as the particular features of the verdict to be 
adopted by the Spanish jury. 

3. 6WHSKHQ�6��7KDPDQ (Saint Louis University):  

7KH�*RRG��WKH�%DG��DQG�WKH�,QGLIIHUHQW���7ZHOYH�$QJU\�0HQ��LQ�
5XVVLD�
This paper discusses the reception of Sidney Lumet’s film "Twelve Angry Men" 
(1957) in Russia, beginning with the reviews of its first filming in 1961. It tracks the 
influence the film had on jurists who were involved in the reform of Russian criminal 
procedure and the introduction of trial by jury in the years 1989-1993. It also discusses 
renewed interest in the film, new stage versions of the play, and finally a new remake 
by Director Nikita Michalkov, which can be attributed to the impact of Russia’s new 
jury system on the population and the cultural elite in Russia today. It also discusses 
whether the scenario of the original film-screenplay could actually happen in a 
Russian jury case. 
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4. $XVWLQ�6��6DUDW (Amherst College):  

)DWKHUV�LQ�/DZ��9LROHQFH�DQG�5HDVRQ�LQ�7ZHOYH�$QJU\�0HQ�
Examines the linkage of law and fatherhood in this film 

(PSLUH
V�/DZ��$PHULFDQ�([FHSWLRQDOLVP��WKH�%XVK�5HJLPH��DQG�/HJDOLW\�
�������
Paper Session 

(Session Organizer) Amy Bartholomew, (Chair/Discussant) Margit Mayer 

This panel will consider the contradictions of American Empire today, the role that the 
universal values of human rights and democracy play in its constitution and hegemony and 
the implications that it has for human rights and legality. The papers concur on one subject: 
the problem at issue is not "just Bush" but something deeper and more extensive - American 
Empire. Human rights play a prominent role here, providing both the roots of its 
exceptionalism and the medium of its extension. American Empire views itself as an empire 
of human rights, bearing the burden to order and reorder the world. What lies behind and 
beneath this? What parallels might be drawn and lessons learned from other historical 
moments? And, what consequences might it have for human rights and legality today? 

Topics: WAR AND LAW SECURITY AND TERROR 

3DUWLFLSDQWV�
1. 'DYLG�$EUDKDP (University of Miami):  

7KH�%XVK�5HJLPH�IURP�(OHFWLRQV�WR�'HWHQWLRQV��$�%RRWVWUDSSHG�
0RUDO�(FRQRP\�RI�&DUO�6FKPLWW�DQG�+XPDQ�5LJKWV�
This paper analyzes the Bush administration through two lenses: one developed by 
Marx in his analysis of the rise of Louis Napoleon Bonaparte, and the other Hans 
Mommsen’s analysis of the happenstantial construction of Hitler’s dictatorship. The 
essay moves through a look at the coup of 22 November 2000 and then proceeds to 
look at the analogous dynamics of the Reichstagsbrand/Ermaechtigungsgesetz and 
9/11-USA Patriot Act. Next, the essay examines the role of sovereignty in states of 
exception and the role of the decider, as developed from the Weimar Constitution’s 
Art. 48 and Carl Schmitt to John Yoo. Finally, the essay touches upon the ironic and 
pernicious role of radical human rights discourses in abetting an imperialist agenda. 
The essay concludes by considering whether the legal, moral, political, and social 
construct of the West, which the US has shared with Europe for over half a century, 
has now come to an end in an era of unchallenged, if ineffective, American hegemony. 

2. $P\�%DUWKRORPHZ (Carleton University):  
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5LJKWOHVVQHVV�DQG�/HJDOLW\�LQ�WKH�$JH�RI�(PSLUH
V�/DZ�
Human rights and democracy are under attack in the ’war on terror’ even as they are 
mobilized to justify it. What role does law and legality play here? A central claim 
made by critical scholars of law is that the war on terror and its primary sites 
constitute a "legal black hole", a "lawless world" or a state of exception. I will ask 
whether there is a more profound challenge being posed than mere illegality or 
unlawfulness, avoidance of law or rejection of law. I will consider whether the 
American Empire’s stance signals a possible rejection of, or challenge to, legitimate 
legality as a ’medium of regulation’ and whether this implies a movement toward 
another form of rule, one that I call ’empire’s law’. If this is the case, is modern legality 
more resilient than many of the critics have presumed? And, what resources, if any, 
does legitimate legality have to resist empire’s law? 

3. -RVHI�(VWHUPDQQ (Free University Berlin (Ger)/ Uof Lucerne (Suisse)):  

5XOH�RI�/DZ�DQG�(XURSHDQ��&RQWLQHQWDO��/HJDO�7KLQNLQJ�
Today, the anglosaxon rule of law as depicted by Posner and Hayek or analysed by 
Neumann and Haller is more than ever linked in a competitive way with the more 
cartesian European (continental) system of law relying on Kant and Montesquieu. The 
deterioration of the law of nations (Völkerrecht) since the end of the cold war and the 
warfare of international coalitions in accordance with or without any decisions of the 
United Nation, for example Afghanistan, Kosovo or Iraq shed light on the actual 
development. Judicial decisions on international relations concerning private persons 
and governments of third countries made in the USA or in den Haag have to be 
analysed carefully regarding these theoretical aspects. Concepts as "government" and 
"Staat" (ger.) or "état" (fr.) are shown to be different in Europe and in the USA. 

4. -RKQ�7RUSH\ (City University of New York):  

5HOLJLRQ��/DZ��DQG�$PHULFDQ�(PSLUH�
A major element of "American exceptionalism" has always had to do with the notion 
that the United States was the "New Jerusalem," a "promised land" that was home to a 
"chosen people." The sense of "election" has fueled a considerable degree of 
messianism in foreign affairs, the notion that it is the mission of the United States to 
go forth and set things right in the world. This has come to be known as 
"Wilsonianism," but in fact it underlies many impulses in American foreign policy, 
including the grandiose neo-conservative bid to democratize the Middle East 
beginning with Saddam Hussein's Iraq. The roots of American exceptionalism, this 
paper argues, lie in a conception of America as unavoidably a force for good in the 
world that is based on the premise that there is a "covenant" with God that supposedly 
insures "self-evident" American rectitude. This conception helps explain the paradox 
of a country that at once allows capital punishment (including in certain cases the 
execution of minors) and is regarded as a major defender of "human rights." More 
generally, the paper explores the ways in which a country that has had the distinction 
"not of having ideologies but of being one" (Hofstadter) has developed from "an 
empire of human rights" (Jefferson/Powers) into an empire (somewhat) more 
traditionally understood. 
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&RPSDUDWLYH�/HJDO�&RQVFLRXVQHVV��3RVW�$SDUWKHLG�6RXWK�$IULFD��������
Paper Session 

(Session Organizer) Annie Bunting, (Discussant) Jeff Handmaker 

This session will explore, in various eclectic sites, the issue of legal consciousness and human 
rights in post-apartheid South Africa. While many scholars have noted with enthusiasm the 
rights protected in the South African Constitution as well as some of the innovative decisions 
from the Constitutional Court, these papers will examine questions of rights beyond the 
constitutional jurisprudence. The session includes three papers that explore how rights and 
legal consciousness are affecting different communities in contemporary South Africa, 
including Muslim communities. 

Topics: HUMAN RIGHTS CULTURE 

3DUWLFLSDQWV�
1. 0XUUD\�:HVVRQ (University of Leeds):  

5LJKWV�&RQVFLRXVQHVV�LQ�3RVW�$SDUWKHLG�6RXWK�$IULFD��$�&DXWLRXVO\�
2SWLPLVWLF�$VVHVVPHQW�
Post-apartheid South Africa would seem to provide infertile ground for rights-
consciousness and the rule of law. Firstly, under apartheid law was a tool of 
oppression. Secondly, neither the National Party nor the African National Congress 
were noted for their commitment to human rights. It is therefore ironic the 
Constitution is central to the national project of post-apartheid South Africa. Indeed, 
this paper argues that human rights and the rule of law have succeeded in establishing 
a surprising degree of legitimacy. This argument is made in light of the reception of 
particular Constitutional Court judgments, both by the government and the public. 
Firstly, the government has consistently implemented Constitutional Court judgments, 
including those with which it does not agree. This is well-illustrated by Treatment 
Action Campaign, which required the government to make nevirapine available at a 
time when Thabo Mbeki’s AIDS denialism was at its height. Even though Mbeki had 
been unresponsive to local and international pressure, the judgment was implemented. 
Secondly, sectors of the public have been unhappy with aspects of South Africa’s 
constitutional jurisprudence, such as judgments abolishing the death penalty and 
legalising same-sex marriage. However, such unhappiness seldom takes the form of 
allegations that the Court’s judgments are themselves illegitimate. Instead, the 
argument that is made is that the Constitution should be changed, in accordance with 
its own procedure for amendment. Again, this suggests that the principle of 
constitutional supremacy has been embraced even by those groups that feel alienated 
in South Africa’s new dispensation. 

2. -RKQ�0XEDQJL]L (University of Kwazulu, Natal):  
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'HYHORSLQJ�D�+XPDQ�5LJKWV�&XOWXUH�DPLGVW�3RYHUW\�DQG�,QHTXDOLW\��
7KH�6RXWK�$IULFDQ�3RVW�$SDUWKHLG�([SHULHQFH�
With the advent of a new political and constitutional dispensation in 1994, a human 
rights culture was created in South Africa. However, creating a human rights culture is 
one thing but maintaining it is another, particularly in a country like South Africa 
where more than 50% of the population are considered poor and the gap between rich 
and poor is among the largest in the world. This paper explores the challenges that 
South Africa faces in developing a human rights culture in the face of persistent 
poverty, vast economic disparities and gross inequality. In so doing, the paper looks at 
the following aspects: -the role of international law; -the role of the constitution; -the 
role of the courts and other state/constitutional institutions; -the role of non-state 
actors; and -the challenges that need to be dealt with. The paper concludes by looking 
at the way forward and the prospects of sustaining a human rights culture and 
maintaining the democratic miracle that has characterized the South African society 
over the last twelve years. 

3. :DKHHGD�$PLHQ (University of Cape Town):  

3URPRWLQJ�:RPHQ
V�5LJKWV�WR�(TXDOLW\�WKURXJK�D�*HQGHUHG�
1XDQFHG�5HFRJQLWLRQ�RI�0XVOLP�0DUULDJHV�LQ�3RVW�$SDUWKHLG�6RXWK�
$IULFD�
In light of South Africa’s history of discrimination, accommodation of diversity has 
been one of the key undertakings of the ’new’ South African government since the 
inception of democracy in 1994. These efforts are apparent inter alia in the personal 
law sphere where some non-Christian relationships have received ad-hoc recognition. 
For example, African Customary marriages, which are potentially polygynous, 
received recognition in 1998, and gay and lesbian marriages and common law 
relationships received recognition in 2006. Recognition of Muslim marriages may also 
be in the offing. This paper focuses on the latter, and discusses the law reform 
processes that have been embarked upon to afford legal recognition to Muslim 
marriages. Recognition of Muslim marriages is important to alleviate the hardships 
that are currently being experienced by Muslim parties, especially Muslim women. 
The crucial question, therefore, is the manner in which recognition ought to be 
achieved. Should this occur as a form of legal pluralism through the enactment of 
separate legislation to recognise Muslim marriages as proposed by the South African 
Law Reform Commission (SALRC)? Or should it transpire through a form of quasi 
legal pluralism as recommended by the Commission on Gender Equality (CGE) to 
enact legislation to afford recognition to all religious marriages and indirectly subject 
them to the civil legislation? Or should Muslim (and other religious) marriages be 
directly regulated by the civil legislation? The paper also explores the tension that 
could arise from legal recognition of Muslim marriages between two fundamental 
rights namely freedom of religion and women’s rights to equality. In an attempt to 
balance these rights, the paper argues for a gendered-nuanced approach in the 
recognition of Muslim marriages to ensure protection for women’s rights to equality. 

4. 0DUN�+H\ZRRG (AIDS Law Project):  
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+HDOWK�5LJKWV��+HDOWK�/DZ��DQG�3ROLF\�LQ�3RVW�$SDUWKHLG�6RXWK�
$IULFD�
This paper is based in part on a recently published collection called "Health & 
Democracy - A guide to human rights, health law and policy in post apartheid South 
Africa" co-edited by Heywood. It examines the South African health system from a 
rights perspective and makes recommendations for future policy and legislative 
development. It draws attention to many complex issues linked to health care and goes 
on to challenge health personnel, policy makers and users of the health system to 
defend the human right to health. It is a constructive, precise and detailed book that 
has innovative ideas on how the law can be used to protect and serve its people more 
effectively. 

/DZ�DQG�3RSXODU�&XOWXUH��&RQWHPSRUDU\�6SRUWLQJ�7KHPHV�DQG�,VVXHV�
�������
Paper Session 

(Chair) Peter W. Robson, (Session Organizer) Guy Osborn 

This panel, hosted by the RCSL Working Group of Law and Popular Culture, will deal with a 
number of issues and themes focussed around sport. The relationship between sport and the 
law is a vexed one, and whilst more and more courses and texts attempt to map the 
relationship the link between the two, it is not an easy relationship to analyse and theorise. 
The panel will cover a number of emerging and contentious areas within the field - the 
underlying theme being the struggle of the law to deal with sport, and whether the law is the 
right vehicle or mechanism for this. Whilst focussing on practices and issues within England 
and Wales, the issues are easily transferred globally. The papers in the session will cover 
issues such as the theoretical and practical approaches to professional boxing, the efficacy and 
rationale surrounding ticket touting regulations at sporting events, whether voluntary sporting 
bodies are capable of providing sufficient protection for children and the aftermath of both the 
hunting ban and outlawing of dangerous dogs in England and Wales. A number of common 
and contentious themes will be drawn out of these papers. 

Topics: POPULAR CULTURE AND LAW SOCIO-LEGAL STUDIES 

3DUWLFLSDQWV�
1. -DFN�$QGHUVRQ (Queen’s University Belfast):  

7KH�%XVLQHVV�RI�+XUWLQJ�3HRSOH��$�6RFLR�/HJDO�
$QD\OVLV�RI�3URIHVVLRQDO�%R[LQJ�

This paper will assess the law’s response to prize fighting, and undertake a current 
analysis of the status of professional boxing in both criminal legal theory and practice. 
In assessing the contemporary legal attitude to the sport, the historical and socio-
economic factors that informed the development of professional boxing will be 
outlined, as will the physical, philosophical and ethical concerns provoked by the 
sport. The underlying question addressed is whether there should be a complete ban on 
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professional boxing or can the sport’s apparently insidious problems - notably 
corruptive administrative practices and the physical and financial exploitation of its 
participants - be properly and adequately addressed by regulatory reforms, supported 
where necessary by legal sanctions. 

2. $QGUHZ�%ODNH (University of East London):  

0DQ�%LWHV�'RJ��'RJ�%LWHV�%DFN��'DQJHURXV�'RJV�
DQG�'DQJHURXV�+XPDQV�

This paper will reflect on the discursive aftermath of two pieces of British legislation: 
the 1991 Dangerous Dogs Act, which banned the ownership of four breeds of fighting 
dog; and the 2005 Act which banned the hunting of animals with dogs in England and 
Wales. The Acts’ subsequent histories have been similar. Each has been ignored by 
large numbers of people; there is enthusiastic support for repeal in each case; neither 
has been zealously policed. There are also differences, which were brought to light in 
early 2007. After the annual Boxing Day hunts had taken place, without an arrest, the 
pro-hunt lobby won a vote for repeal in a radio programme. A few days on, a girl was 
mauled to death by an apparently illegally owned dog, and in the aftermath fourteen 
dogs, all apparently used for fighting, were impounded in police raids. The resulting 
media reporting displayed, and sometimes analysed, obvious contrasts of gender and 
power, urban and rural, and class. The paper will argue that the real importance of 
these issues in a world which is subject to rapid urbanisation, in which most sport is 
corporatised rather than owned by enthusiast-participants, and in which the boundaries 
of the human and animal are continually being pushed, through the preparation of the 
body for sport, and through the assault on essential notions of the human which 
emerge from biotechnologies dedicated to human medical improvement. In the snarl 
of the dangerous dog we see one of the futures of humanity. 

3. 0DUN�-DPHV (Salford Law School):  

7RXWLQJ�IRU�%XVLQHVV��&RQWUROOLQJ�WKH�5HVDOH�RI�
6SRUWV�7LFNHWV�

The unauthorised resale of tickets to professional football matches has been a criminal 
offence in the UK since 1994. The original aim of section 166 Criminal Justice and 
Public Order Act 1994 was to ensure that the segregation of rival fans was maintained 
in an attempt to stop them from mixing and thereby reduce the occurrence of spectator 
disorder. Last year, this provision was extended by the Violent Crime Reduction Act 
2006 to plug a number of loopholes and to ensure that technological advances, such as 
e-sales, were also covered. A second offence, section 31 London Olympic Games and 
Paralympic Games Act 2006, extends the anti-touting provisions to the unauthorised 
sale of tickets to the 2012 London Olympics. This paper examines these extensions of 
the criminal law to cover actions that amount to mere breaches of contract and 
questions the rationales behind them. In particular, it will analyse whether these 
crimes are justifiably protecting spectator safety or whether, in reality, the burden of 
protecting the commercial interests of the event organisers is being shifted from the 
private to the public domain. 
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4. *X\�2VERUQ (University of Westminster):  

'RLQJ�,W�IRU�WKH�.LGV��7KH�5HJXODWLRQ�RI�&KLOG�
3URWHFWLRQ�LQ�6SRUWV�

The successful London bid for the 2012 Olympics has provided increased momentum 
for Government policy to support and develop a sporting culture that encourages 
widespread participation in recreational sport, particularly amongst the young. There 
are however longstanding concerns about the safety of children, and the ability of the 
Governing Bodies to provide an effective regime that both prevents, and detects, 
abuse. Abuse of children is not limited to the most highly publicized examples of 
sexual abuse but also covers physical abuse, emotional abuse and neglect. This paper 
will look at regulatory frameworks protecting children within the context of sport. It 
will concentrate on specific sports and identify policies adopted and any problems 
with implementation. In particular, it will analyse an under-researched area of abuse; 
the ’overplaying’ of sport. As well as looking at policies of governing bodies and their 
implementation, this study will include analysis of role of child protection officers, 
education programmes, role of coaches etc. The paper will address the question as to 
whether voluntary bodies are capable of providing sufficient protection for children or 
whether a legal regime of child protection law should be extended specifically to 
sport. 

�=LYLO��*HVHOOVFKDIW�XQG�-XVWL]�
&RPSDUDWLYH�'LVSXWLQJ�%HKDYLRU��,���3XEOLF�$WWLWXGHV�WRZDUG�$GYLFH�
3URYLGHUV�DQG�WKH�&RXUW��������
Paper Session 

(Session Organizer) Masayuki Murayama, (Chair) Albert Wayne Currie, (Discussant) Jose 
Juan Toharia 

Papers will discuss how people view the courts and lawyers and how those views would 
affect the use of the court. 

Topics: DISPUTES AND NEGOTIATION COURTS AND TRIALS 

3DUWLFLSDQWV�
1. $OH[DQGUH�9HURQHVH (Universidade Federal Fluminense):  

&RXUW�%DVHG�$FFHVV�WR�-XVWLFH�3URMHFWV�LQ�%UD]LO��%HWZHHQ�6RFLDO�
:RUN�DQG�/HJDO�6HUYLFHV�
Among the sixty-seven acess to justice projects listed in a 2006 research mapping of 
alternative dispute resolution experiences, produced by the Brazilian Ministry of 
Justice, there were twenty-three experiences of the "Balcões de Direitos" (Rights' 
Counter) program. They were mapped in 2002 in a colaboration conducted by the 
Ministry, the United Nations Development Program (UNDP) and a grass-root 
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organization named "Viva Rio". The projects were analysed by research teams 
including field observation. It appeared then of special regard the existence of two 
projects ran by State courts which seemed peculiar in an activty traditionally 
dominated by civil society iniatives. The paper describes those projects to figure out 
the agenda of legal aid and social services offered by courts in a context of 
legitimation crisis of the Brazilian Judicial Branch. It discuss the political implications 
in this problem concerning the civil society organizations and the alternatives dispute 
resolutions trends. It concludes that the complex relations between these projects and 
the civil society has its roots in the reformist ambient in which is grounded the 
Brazilian judicial system. They originated two possibilities of relationships: 
cooperation or competition among them. However, recent data suggests that there is a 
growning of state-based initiatives and a relative stagnation of civil society 
experiences. 

2. 0DVDNL�$EH (Osaka City University):  

3267(5�3$3(5��&LWL]HQV
�([SHULHQFH�RI�8WLOL]LQJ�7KLUG�3DUW\�
$GYLFH�3URYLGHUV�IRU�5HVROYLQJ�(YHU\GD\�'LVSXWHV�LQ�&RQWHPSRUDU\�
-DSDQ�
In Japan, there are various professionals, governmental organs, non-governmental 
organizations which provide citizens involved in disputes with advice about how to 
process the disputes. Lawyers occupy only a small part of the whole universe of those 
third-party advice providers. In most cases, advice is provided by non-lawyers with no 
charge or only a small amount of charge. Based on a national survey conducted in 
2006, we examine how citizens who utilized those third-party advice providers 
evaluate them and why it is so. As independent variables, we use such variables as 
advice seekers’ socio-economic attributes, their particular needs related to the disputes 
they had been involved, their initial expectations of the third-party advice providers 
which they utilized, the substance of the disputes in which they had been involved, 
and the contents of the advice provided by the third-party advice providers. Then, we 
examine the effects of those independent variables on the degree of the overall 
satisfaction of their experience of utilizing a particular third-party advice provider, as 
well as on their evaluation of various aspects of the performance of the third-party 
advice provider. 

3. $OEHUW�.OLMQ (Netherlands Council for the Judiciary):  

3XEOLF�2SLQLRQ�$ERXW�6HQWHQFLQJ�DQG�WKH��'XWFK��-XGLFLDU\��$�*DS�
WR�%ULGJH"�
From empirical research we know that the public opinion about sentencing in general 
substantially differs in many respects from actual sentences as imposed by the judges 
after trial. Especially the people want more severe sentences. However, although this 
difference has been acknowledged already for a long time, actually much attention is 
given to it in Dutch criminal policy discussion. It is argued that the sentencing 
behaviour of the magistracy should change, bridging the gap of the public opinion. 
Based on the available empirical research focused on different factors that might 
contribute to the explanation of the difference between lay people and professional 
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judgement in sentencing, I will argue otherwise. Assuming that the way of arguing in 
criminal legal procedures by both parties differ in a fundamental way, the only 
reasonable and feasible strategy is will be to put greater emphasis on the justification 
by the judges time and again of their sentencing practice. 

4. 0LHN�/DHPHUV (Radboud Universiteit, Nijmegen):  

3RSXODU�3HUFHSWLRQV��([SHULHQFHV��DQG�2SLQLRQV�DQG�WKH�
$GPLQLVWUDWLRQ�RI�-XVWLFH�
How is the administration of justice perceived by citizens? Three aspects are 
distinguished: general trust in the administration of justice, consumers’ perception and 
satisfaction with the judiciary and criticism on the judiciary. The last two of the 
mentioned aspects will be reviewed in a comparative way. Recent research at the 
faculty of law of the Radboud University of Nijmegen deals with theories and 
empirical data concerning experiences of citizens in court-procedures. Analyses of 
theories and empirical findings in the field of citizens’ experiences with judicial 
procedures have been made to answer the question which theories and empirical 
findings give an insight in factors influencing positive or negative experiences. 
Opinions are expressed not only in general surveys and in client satisfactory research 
but they also find their way in filing complaints. What possibilities exist in different 
countries to express disagreement about the judiciary and what can be the subject of 
the complaints? 

5. 0DQDNR�.LQRVKLWD (Doshisha University):  

7KH�$WWLWXGHV�RI�-DSDQHVH�3HRSOH�WRZDUGV�&RXUW�
The attitudes of Japanese people towards courts are discussed based on the survey 
conducted in Japan, 2005. The factors which determine Japanese people’s attitudes 
towards courts are analyzed by multi variate analysis. 

3UHVLGHQWLDO�3DQHO�RQ�(PSLULFDO�5HVHDUFK��/HJLWLPDF\��0RUDOLW\��DQG�/DZ�
�������
Paper Session 

(Session Organizer) Tom Tyler 

The ability of legal authorities to gain deference from the public is central to their 
effectiveness in being able to maintain social order. For the past several decades discussions 
of the mechanisms for shaping public behavior have focused heavily upon gaining 
compliance through threatening punishment for rule breaking. Recently there has been 
increasing attention to gaining deference by motivating people to act on their own values. 
Two values are the belief that authorities are legitimate and ought to be obeyed and the 
judgment that the law reflects moral values. This session will discuss recent research on these 
value based mechanisms for maintaining social order. 

Topics: POPULAR CULTURE AND LAW JUSTICE 
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3DUWLFLSDQWV�
1. 7RP�7\OHU (New York University) <tom.tyler@nyu.edu>:  

/HJLWLPDF\�DQG�WKH�5XOH�RI�/DZ�
Using the results of a survey of New Yorkers the role of legitimacy in shaping public 
cooperation with legal authorities is examined. The study contrasts cooperation that is 
linked to instrumental issues of performance to cooperation based upon normative 
judgments about police legitimacy. It is argued that people’s relationship to the police 
and the legal system more generally is linked to moral judgments about the 
appropriateness of the manner in which authority is exercised. 

2. -RKQ�'DUOH\ (Princeton University) <jdarley@princeton.edu>:  

,QWXLWLYH�0RUDO�-XGJPHQWV�DQG�3XEOLF�6XSSRUW�IRU�
WKH�/DZ�

When a person receives a description of an individual committing a specific crime, the 
person rapidly forms judgments on the severity of the offense and the duration of 
appropriate punishment for it. Evidence is converging that those judgments are what 
we would now call "intuitive" judgments. Rather than being the result of a reason 
guided, step-by-step analysis the severity and punishment judgments seem simply to 
"pop into" the heads of the respondents. Thus they are similar to the heuristics, biases, 
and other shortcut decisions that the judgment and decision-making researchers have 
documented that we all use. Imaging research suggests that these intuitions draw on 
both evaluative and emotional areas of the brain. Behavioral research demonstrates 
that these intuitions are driven by intuitive ideas of "just deserts", i.e. retributive 
reactions rather than more reason-based deterrent or incapacitive considerations. The 
high degree of consensus within cultures on these judgments suggests that they are 
learned through early socialization processes, perhaps building on evolutionarily 
prepared cognitive structures. This "justice as intuitions" account has a several 
implications for the judicial system. Most disturbingly, evidence demonstrates that 
legal codes that contradict these culturally shared intuitions will move citizens toward 
moral contempt for the justice system and lessened willingness to voluntarily "obey 
the law." Rule of law practices need reconsideration in the light of an understanding of 
the basic shared notions within the population about right and wrong. Finally, we 
examine how such actions as "insider trading" can be framed so that citizens will find 
them appropriately criminalized, and why some public welfare offenses are difficult to 
intuit as crimes. 

3. -RMDQQHNH�YDQ�GHU�7RRUQ (New York University) <jojanneke@nyu.edu>:  

-XVWLFH�RU�-XVWLILFDWLRQ"�$OWHUQDWH�5RXWHV�WR�
/HJLWLPDF\�

The question of why people view authorities as legitimate has been explored for 
decades by the application of both instrumental and relational models. Instrumental 
models are based on resource-based theories and predict that people will see 
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authorities as legitimate as a result of the resources they received in the past or expect 
in the future. Relational models build on social identity theory and argue that 
authorities draw an important part of their legitimacy from the fairness of procedures 
by which they exercise their authority (Tyler, 2006). However, perceived procedural 
justice is not necessarily fair in objective terms (also see Tyler, 2006), which raises the 
question of what other factors legitimacy depends on. System Justification Theory 
poses that people are motivated to justify the position of those in power by perceiving 
their position as deserved (Jost, 2001). Legitimacy is thereby ascribed to the powerful 
(Haines & Jost, 2000; Jost & Major, 2001). Relating these findings to those prevalent 
in the social justice realm led us to consider a motivational route to legitimacy in 
addition to the established cognitive route. Legitimacy not only derives from the 
procedural aspects of an authority’s behavior, but also from one’s dependency on the 
authority. The present research tested these predictions on a sample of American 
employees who answered a series of questions about their work related attitudes and 
behaviors. Results indicate that those who are dependent on their job are more likely 
to view their supervisor as procedurally fair and legitimate than those who are not. 

4. 5REHUW�0DF&RXQ (University of California, Berkeley) <maccoun@berkeley.edu>:  

0RUDO�2XWUDJH�DQG�2SSRVLWLRQ�WR�3ROLFLHV�WKDW�
5HGXFH�WKH�+DUPV�RI�5LVN\�%HKDYLRUV�

Some policies for risky behaviors attempt to prohibit, prevent, or deter the behavior 
(prevalence reduction); others try to make the behavior less risky (harm reduction). 
American society tends to use the former approach for stigmatized and/or illicit 
behaviors, and the latter approach for more mainstream activities like sports, driving, 
etc. But this begs the question of the underlying rationale for our social choices. In a 
series of public opinion studies, I ask citizens to evaluate both types of policies across 
a variety of domains (heroin, tobacco, teen sex, skateboarding, female genetical 
circumcision, pollution trading credits, education for the children of illegal 
immigrants, etc.). These domains vary in important ways, but in each case there is a 
tension between making a behavior less harmful and discouraging the behavior. I 
examine a variety of potential mediators of these preferences, including religion, 
political ideology, education, gender, experience, consequentialist views about harms, 
and feelings of disgust and anger. I will present evidence that support for prevalence 
reduction over harm reduction is influenced more by deontological and emotional 
reactions to the behavior than by consequentialist reasoning about the policies. 

/DZ�DQG�6RFLDO�0RYHPHQWV��/HJDO�DQG�3ROLWLFDO�6WUXFWXUHV��������
Paper Session 

(Session Organizer) Anna-Maria Marshall, (Chair/Discussant) Lynn Jones 

Organized by CRN 21 on Law and Social Movements, the papers on this panel will examine 
the legal and political structures in which social movement organizations operate to influence 
public policy. 

Topics: RIGHTS AND IDENTITIES LEGAL MOBILIZATION 
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3DUWLFLSDQWV�
1. -RH�5ROOLQV (Queens College):  

$PHULFD�WKH�+HWHURVH[XDO��6H[XDOLW\��1DWLRQ��DQG�
&LWL]HQVKLS�LQ�$V\OXP�&DVHV�

With increasing frequency, queer people from around the globe are asking the United 
States government for political asylum. These cases show mixed successes for the 
petitioners and illustrate how global variations in of gender performance and sexuality 
sometimes align and at other times conflict with American conceptions. Gendered 
conceptions of power and powerlessness are here allocated, in part, according to the 
political relationships between the US and the petitioners’ nation of origin. FAIR v. 
Rumsfeld, a challenge to the Federal Solomon Amendment that would force law 
schools to allow military recruiters access to campuses, provides an especially potent 
case with which to examine these intersections of law, sexuality, and citizenship. 
Lower court opinions in that case and the Supreme Court’s recent decision provide a 
useful vehicle for exploring the links among American masculinity, freedom of 
expression, and sexuality. These case materials illustrate the role played by 
homosexuality in the reproduction of a heterosexual national identity. 

2. <YRQQH�=\ODQ (Hamilton College):  

3DVVLRQV�:H�/LNH���$QG�7KRVH�:H�'RQ
W��+DWH�
&ULPHV�/HJLVODWLRQ�DQG�WKH�'LVFXUVLYH�&RQVWUXFWLRQ�
RI�6H[XDO�,GHQWLW\�

Over the past decade, many jurisdictions have enacted legislation specifically 
addressing crimes committed out of "bias" or "hatred" toward members of identifiable 
social groups, including lesbians and gay men. Bias crime statutes typically include 
enhanced criminal sanctions or enforcement mechanisms, and are justified by 
legislatures and activists on the grounds that (a) such crimes pose a unique social 
problem and/or (b) such crimes pose a greater social danger than similar crimes 
perpetrated in the absence of group-specific motivations. Serious questions exist about 
whether these claims are supportable on retributivist, utilitarian, or expressivist 
grounds. In this paper, I focus on one small corner of the hate crime laws debate: 
retributivist arguments offered in support of the application of hate crime statutes to 
offenses committed "because of" the victim’s sexual orientation. I argue that the 
application of the bias crimes model to crimes committed against gay men and 
lesbians illustrates certain latent tensions in the social and political justifications for 
hate crime statutes embedded within that model’s murky conception of motivation 
(i.e., its causation requirement). Examining textual evidence of how courts and 
legislatures understand the nature of passion as it operates in anti-gay hate crime, I 
contend that the claims advanced by gay and lesbian movement activists on behalf of 
legislation designed to detect and punish crimes motivated by anti-gay animus cohabit 
uneasily with existing discursive constructions of gayness as a source of social 
identity. These tensions are brought into sharp relief by the so-called "homosexual 
panic" defense, which is frequently raised to counter allegations of anti-gay criminal 
conduct. The homosexual panic defense plays on the unsettled nature of the claims 
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leveraged by gay men and lesbians on behalf of recognizing gayness as a distinct and 
honorable source of identity and uncovers a fundamental inconsistency in the 
justificatory framework that has been developed on behalf of hate crime legislation. 
Moreover, it points toward an even deeper problem embedded within the mechanism 
of bias crime punishment: the reinscription of certain social binaries that, I argue, 
create the impetus for such crimes in the first place. 

/DZ�DQG�6RFLDO�0RYHPHQWV��$FWRUV�DQG�6WUDWHJLHV��������
Paper Session 

(Session Organizer) Anna-Maria Marshall, (Chair/Discussant) Yvonne Zylan 

Organized by CRN 21, this panel will examine the role of legal actors in social movement 
organizations as well as the strategic choices -- legal and non-legal -- pursued by social 
movements. 

Topics: RIGHTS AND IDENTITIES LEGAL MOBILIZATION 

3DUWLFLSDQWV�
1. 6KDXQD�)LVKHU (University of Washington) <fishes@u.washington.edu>:  

)LJKWLQJ�ZLWK�:RUGV�LQ�WKH�&RQIOLFW�RYHU�6DPH�6H[�
0DUULDJH�

A social movement cause, and the policy issue(s) to which it translates, can be framed 
and defined in any number of ways. Due to the nature of information, the limited 
nature of attention, and the limited space of the public agenda, it matters how policy 
issues are understood and constructed by different parties. This generates opportunities 
for the strategic manipulation of ideas. Individuals and groups compete for the 
predominance and subsequent maintenance of issue frames which they perceive as 
strategically beneficial to them (or, conversely, as harmful to the opposition). Social 
movement groups engage in issue framing across a variety of arenas - legislatures, 
courts, internal communications, the media, etc. This raises a number of interesting 
questions regarding the framing efforts of competing groups across arenas. First, does 
group issue framing vary across arenas? Second, are different issue frames more or 
less successful in different venues? Finally, does the interaction between competing 
groups influence not only how issues are framed in specific arenas, but group strategy 
associated with which venue to pursue policymaking? Using content analysis of a 
sample of news media, groups’ press releases, legal briefs, and legislative documents, 
this paper examines how the issue of same sex marriage has been defined and re-
defined by key groups that have mobilized in support of and in opposition to same sex 
marriage within and across multiple arenas. The paper will focus on the state of 
Washington, where same-sex marriage has been an issue for at least a decade. 

2. /HLOD�.DZDU (New York University) <kawar@post.harvard.edu>:  
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9LFWLPV�RI�5DFLVP�RU�WKH�3UROHWDULDW�RI�WKH�
3UROHWDULDW��,PPLJUDQWV
�5LJKWV�/DZ�5HIRUP�LQ�WKH�
8QLWHG�6WDWHV�DQG�)UDQFH�

In France and in the U.S. the development since the 1970s of immigration-centered 
law reform fields has been part of both the increasing politicization of the immigration 
issue and the general judicialization of public policy. Applying a comparative 
perspective to the immigrants’ rights field, this paper seeks to trace interactive patterns 
of influence whereby French and American lawyers work within definite (and 
different) institutional contexts and yet also shape these contexts in the course of their 
advocacy practices. The paper argues that although legal actors in both France and the 
U.S. identify themselves as "immigrants’ rights advocates", their differing 
conceptualizations of the legal issues at stake are explained by the divergent political 
discourses around migration in these two countries. While French public discourse 
tends to avoid ethnic and racial categories, focusing instead on class issues, American 
political discourse treats ethnicity as a legitimate category within the broader 
framework of identity politics. Accordingly, American immigrants’ rights lawyers 
orient their legal strategies around equal protection principles, while French 
immigrants’ rights lawyers have placed greater emphasis on securing social and 
economic rights, and thus greater material equality, for migrants. The paper analyzes 
the way in which different lawyerly conceptions and routines not only have shaped the 
politics of legal mobilization on behalf of immigrants but have also played a role in 
shaping the development of the regulatory regimes governing immigration and 
immigrants. 

3. 6WHYHQ�%RXWFKHU (University of California, Irvine) <sboutche@uci.edu>:  

3UR�%RQR�3XEOLFR��WKH�/DUJH�/DZ�)LUP��DQG�6RFLDO�
0RYHPHQWV��$�5HODWLRQDO�$SSURDFK�WR�WKH�6WXG\�RI�
&DXVH�/DZ\HULQJ�

Over the past half century, the focus on pro bono publico (for the public good) within 
the legal profession has undergone profound changes. Originally intended to assist the 
legal needs of the poor, pro bono has expanded to include an expanded set of social 
issues, including civil rights, gay rights, prisoner’s rights, women’s rights, and the 
environment. This paper will examine the role of the law firm in social movement 
processes by examining the pro bono commitments of the largest law firms in the 
nation. This project has the following objectives: (1) To analyze the extent that a pro 
bono relationship exists between large law firms and social movement organizations; 
(2) To identify which types of issues receive the majority of pro bono attention by the 
largest law firms; and (3) to assess how, and to what extent, the pro bono resources of 
the large law firm affect the strategies of various social movement organizations. 

4. /\QQ�-RQHV (Northern Arizona University) <Lynn.Jones@nau.edu>:  
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$�)UHQ]\�RI�$UJXPHQWV�DQG�*RDOV��0RYHPHQW�
6WUDWHJLHV�2SSRVLQJ�6QRZPDNLQJ�DW�DQ�$UL]RQD�
6NL�5HVRUW�

Near Flagstaff, Arizona, the Arizona Snowbowl ski resort makes its home on the San 
Francisco Peaks. Since the early days of this resort, various groups have protested the 
development on the Peaks, including the Navajo and Hopi who view this land as 
sacred. Recently, the legal and political debate heightened as the Arizona Snowbowl 
sought United States Forest Service (USFS) approval to use reclaimed water for 
artificial snowmaking which would enhance the predictability of the ski season. A 
coalition comprised of environmental and Native American activists formed, and the 
movement has been quite active in opposing snowmaking. As yet, they have not been 
successful politically or legally as USFS and court decisions have allowed 
snowmaking and dismissed activist concerns. Environmental and Native American 
activists often confused broader political and cultural arguments with movement 
goals, failing to come together to target the specific legal questions involved in 
artificial snowmaking. This paper analyzes the arguments and goals used by the 
activists and groups opposing snowmaking in order to explain apparent "failure" of the 
movement and to suggest conditions that might enhance future movement actions. 
Data for this analysis include newspaper coverage of the public response and legal 
actions and interviews with activists and political figures in the case. 

5. $QQD�0DULD�0DUVKDOO (University of Illinois, Urbana-Champaign) 
<amarshll@uiuc.edu>:  

/DZ�DQG�/RDWKLQJ��7KH�8QHDV\�5ROH�RI�/DZ�LQ�WKH�
(QYLURQPHQWDO�-XVWLFH�0RYHPHQW�

In the environmental justice movement, activists are openly skeptical of lawyers and 
legal strategies. Yet rights dominate environmental justice frames; lawyers are active 
in movement organizations; and movement campaigns often seek more rigorous legal 
regulation and better enforcement. Relying on a content analysis of an environmental 
justice newsletter, this paper will explore these contradictions. 

3XEOLF�,QWHUHVW�/DZ��3XEOLF�,QWHUHVW�/DZ�LQ�*OREDO�&RQWH[W��������
Paper Session 

(Session Organizer) Louise Trubek, (Chair/Discussant) Thomas M. Hilbink 

Recently public interest lawyering has been transformed into a diverse set of practices that cut 
across geographic borders, disciplinary categories, and advocacy arenas. Public internest 
lawyers appear before internatioal human rights tribunals, submit petitions to regional 
economic institutions, organize around immigration issues. They have expanded their 
networks to include activist organizations promoting cross-border social and economic 
initiatives. Scholars have failed to keep up with these dramatic changes so we lack good maps 
of these developments or a full understanding of how global processes have reshaped the 
meaning of public interest law. This panel seeks to fill that gap. 
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Topics: ACCESS TO JUSTICE GLOBALIZATION 

3DUWLFLSDQWV�
1. 6DPHHU�$VKDU (City University of New York):  

3ROLWLFDO�,PPLJUDQW�'HIHQVH�
The mass detention and deportation of Arab and South Asian Muslim immigrants by 
the United States after 9/11 was a seismic event in communities across the country. 
Immigrants had limited access to lawyers and the legal process to which they were 
subject proved to be contingent upon contemporary political conditions rather than 
entrenched constitutional and statutory rights. In my other work, I have focused on the 
role of law and lawyers in collaborative campaigns for workers’ rights with immigrant 
organizations in the United States, specifically in the context of neoliberal 
globalization and accelerated migration across borders. In this project, I will examine 
the interactions between lawyers, community organizations, and the state during a 
crisis period and in legal proceedings with minimal relief and very few procedural 
mechanisms with which to challenge conditions of detention and deportation. I will 
draw on the experience of the law school clinics in New York and Baltimore, through 
which I represented immigrants after 9/11, and ethnographic material from interviews 
with immigrant defense attorneys and community organizational contacts in New 
York and New Jersey, Michigan, and California. 

2. 0DU\�/\RQ (Villanova University):  

&KDQJLQJ�7DFWLFV��*OREDOL]DWLRQ�DQG�WKH�8�6��8QDXWKRUL]HG�
,PPLJUDQW�:RUNHU�0RYHPHQW�
This paper charts the U.S. unauthorized immigrant worker rights movement’s use of 
international and foreign law strategies and lays out special advantages that 
international and foreign law offers to advocates for migrant workers. 

3. -HUHP\�3HUHOPDQ (Harvard University):  

7KH�=DNDUL�&DVH��5LJKWV�DV�)RRWSULQWV�
Why should we embrace the myth of rights? It is often easier to see the damaging 
effects of rights discourse - the effects of legitimation, reification, atomization, and 
Westernization that results from talk of rights. Yet an excessive attention to the 
dangers and cautions of rights-talk can obscure many of their useful (and usually 
simultaneous) qualities. This article traces the way in which the myth of rights might 
paradoxically work to make the illusory real. In doing so, the article draws on a 
strikingly resonant health rights claim, that originated at the Legal Resources Center, a 
community lawyering organization in Accra, Ghana. The claim called for the release 
of Mohamad Zakari, and elderly subsistence farmer detained in a public hospital for 
failure to pay his medical expenses. It relied on tactics of litigation, petition-signing, 
mass meetings and media speeches - tactics we call "expressive". It catalyzed a 
community and instigated Zakari’s release and public attention to the enforcement and 
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financing of Ghana’s health laws. It also stimulated ongoing interest by U.S. lawyers, 
interns and the local community. While much could be observed about the complex 
interaction of local, national and international laws and the "gaps" in enforcement that 
they produced or at least obscured, this article takes a different approach. Instead, it 
focuses on the place of the Zakari case within the mobilization efforts of the 
community. The Zakari case became a strikingly successful focal point in efforts to 
mobilize across class and geography. The cause of Mamahod Zakari resonated 
immediately with local community members, who signed petitions and attended mass 
meetings to assist in efforts to procure his release. Whether it was the familiarity of 
Zakari’s plight, the hopelessness of his position, the involvement of Harvard lawyers, 
or the intrinsic power of the rights idea, the case became totemic for future LRC 
efforts in socio-economic rights activism. Indeed, the Zakari case was retold 
repeatedly after the first moment of litigation, becoming almost mythologized in the 
process. This paper traces the formulation and the persistence of the Zakari story, and 
the work done by the rights-myth. It shows the way in which the rights ideology 
infiltrated the community through the figure of Mahamad Zakari, and how this 
ideology was mediated by religion (Islam) and by the translation between U.S. and 
local lawyers of relevant laws and social and economic practices. In doing so, it argues 
that the mobilization of the Zakari case helps us to understand an important lesson for 
rights activism. This is that the "myth of rights", while representing an illusory quest 
for legal equality or state accountability, can nevertheless work to make real the 
promises within it. This implicates how the process of translating rights into locally 
understandable and resonant expressions can control the legitimating and reification 
effects so often attributed by critiques to activism around rights, and how common 
stories of perceived success may be so important in transnational activism over time. 

4. 7LWL�/LX (University of Washington):  

$�3ROLWLFV�RI�5LJKWV�LQ�WKH�&KLQHVH�&RQWH[W"�3XEOLF�,QWHUHVW�/LWLJDWLRQ�
DV�/HJDO�0RELOL]DWLRQ�LQ�&KLQD�
This paper examines one aspect of global public interest law development, the use of 
litigation to achieve public interest aims. It attempts to understand why individuals 
and social movements turn to litigation to achieve public interest aims. In recent years 
public interest litigation has flourished in China despite the obstacles erected by an 
authoritarian regime that exerts tight control over the judiciary; a legal profession that 
has only developed a nascent identity as an independent profession; procedural laws 
that limit collective litigation and define standing narrowly and restrictions on 
freedom of association that render organized collective action around litigation 
virtually impossible. Despite all of these obstacles, many different types of 
organizations and individuals have initiated litigation cases in an attempt to highlight 
issues that have broad public interest implications and to influence relevant policy and 
legislative change. Largely without foreign funding or influence, public interest 
litigation plaintiffs have crafted a strategy around many of the obstacles to collective 
action in pursuit of public interest objectives that exist in the Chinese legal system. 
These plaintiffs have experienced some success in defining certain abusive 
administrative and corporate practices as both a legal problem and harmful to the 
public interest. In so doing, these plaintiffs represent one attempt by individual 
Chinese citizens to mobilize legal rights as a political resource. 
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5. 5XWK�%XFKDQDQ (York University):  

,QWHUQDWLRQDO�,QVWLWLWXLRQV�DQG�7UDQVQDWLRQDO�$GYRFDF\��7KH�&DVH�RI�
WKH�1RUWK�$PHULFDQ�$JUHHPHQW�RQ�/DERXU�&RRSHUDWLRQ�
This paper will re-examine the complaints filed under the North American Agreement 
on Labour Cooperation over the past decade from an activist lawyering perspective. It 
will seek to explore the relationship between this particular institution and the types of 
advocacy that it has facilitated. In particular, it will explore the nature of the 
transnational collaborations that have been mobilized around several exemplary 
complaints, contrasting the first wave of advocacy with several more recent cases. 

$FFHVV�WR�-XVWLFH�DQG�WKH�-XGLFLDU\��������
Paper Session 

(Session Organizer) Masayuki Murayama, (Chair/Discussant) Jeffrey W. Stempel 

Topics: ACCESS TO JUSTICE 

3DUWLFLSDQWV�
1. $EX�$EGXOODK (International Islamic University Malaysia):  

'RHV�7KH�/DZ�3UHYHQW�$FHVV�7R�-XVWLFH"�
DOES THE LAW PREVENT ACESS TO JUSTICE? By: Abu Haniffa bin Mohamed 
Abdullah Barrister-at-Law, Advocate and Solicitor Senior Academic Fellow, Ahmad 
Ibrahim Kulliyyah of Laws, International Islamic University Malaysia 
ahanifa@iiu.edu.my Abstract This paper intends to explore some laws, rules of court 
and practice which restrict access to justice or deny justice or lead to miscarriage of 
justice using the common law adversary system in the Malaysian civil courts. The 
topic to be covered are cause of action, statute of limitation, delay, restrictions on right 
of appeal, security for costs, costs of litigation, abuse of judicial discretion, unwritten 
judgments, restrictions arising from rules of pleadings, failures of the adversary 
system, public policy decisions and judicial immunity. 

2. $SULO�&KU]DQRZVNL (Griffith University):  

)DPLO\�&RXUW�/LWLJDWLRQ�DQG�6HOI�5HSUHVHQWDWLRQ��$�&OXVWHU�$QDO\VLV�
In recent years there has been a considerable increase in the number of litigants 
representing themselves before the Family Court of Australia rather than being 
assisted by legal counsel. The impact of this self-representation on the court has been 
considerable, and numerous commentators agree that this group of litigants are not 
necessarily homogeneous and therefore affect the court in different ways. In particular, 
the group of partially represented litigants appears most diverse in their characteristics. 
By using an empirical cluster analysis on previously collected data, this study 
examines the presence of three distinct groups of such litigants, based on the key 
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factors of the issues involved in the matter, the gender and role of the litigant, the 
litigant’s pattern of representation, and the litigant’s occupation. Furthermore, given 
that the impact of each of these groups on the court varies considerably, consideration 
is given to the policy implications of targeting resources to assist such distinct groups 
of litigants. 

3. -RmR�'LDV (Centre for Social Studies / University of Coimbra):  

7KH�5ROH�RI�3XEOLF�3URVHFXWRUV�LQ�3RUWXJDO�LQ�WKH�$FFHVV�WR�/DZ�DQG�
-XVWLFH��7KH�&DVH�RI�)DPLO\�DQG�/DERXU�/DZV�
Public Prosecutors in Portugal have a large range of competencies, which goes beyond 
the traditional criminal area. Since the administrative justice to the civil, labour, 
family, protection of the "weak" or the collective interests (environment, consumption, 
etc.), Public Prosecutors performs different kind of roles, in accordance with the 
characteristics of the citizens’ needs. Two of the areas in which they perform an 
important and historical social role are in labour and family laws. But besides their 
judicial intervention, through the file and/or trial, they also have a great responsibility 
in providing information, counselling and, finally, defence. The intervention of the 
Public Prosecutors in these areas also implies an "interaction role" with others actors, 
such as public, private or associative. But performing these prerogatives leads to an 
occupation of the potential intervention of other juridical professions, mainly lawyers? 
and that means a few problematic questions that we will try to discuss, in this paper, 
through the study of the Portuguese case. From an important role in the access of 
citizens to law and justice, Public Prosecutors are now facing some pressure to leave 
those competencies to the professional that are "more competent" to defend the ones 
who need, if the State helps supporting the costs, claiming that they are better 
prepared, among some other reasons. Is this another consequence of the 
competitiveness among the juridical professions (due to the excess of lawyers in the 
market)? Or is it a process of giving the most efficient and capable protection to the 
ones who need it more? Which is the best way to provide a quality access to law and 
justice? 

4. (OVD�0DU\�$QQH�.HOO\ (Chinese University of Hong Kong):  

7KH�([SHULHQFH�RI�6HOI�5HSUHVHQWDWLRQ�LQ�&LYLO�/LWLJDWLRQ�LQ�+RQJ�
.RQJ��$Q�(PSLULFDO�6WXG\�
In recent years the numbers of people choosing to represent themselves in civil actions 
in the High Court has increased significantly. Hong Kong is a common law 
jurisdiction with an adversarial system, based upon the presumption that parties will 
be represented by lawyers. In 2004 the authors embarked upon an empirical study to 
examine self-representation in civil actions from two aspects. The first aspect was to 
examine the effect that self-representation has on the civil justice system through the 
eyes of members of the judiciary, solicitors and barristers. The results of this stage are 
reported elsewhere. The second aspect was to explore the effect that self-
representation has on the litigants in person themselves. This paper will report upon 
the results of this stage of the study. It will explain the research methodology used to 
explore the experience of self-representation, which involved courtroom observations 



 3

and interviews with litigants in person; report upon the findings generated, and 
highlight and analyse the key themes that emerged. Finally, it will consider possible 
ways forward, viewed in the context of the civil justice reform process that is currently 
under way in Hong Kong. 

/DZ�DQG�6RFLDO�0RYHPHQWV��/HJDO�DQG�3ROLWLFDO�6WUXFWXUHV��������
Paper Session 

(Session Organizer) Anna-Maria Marshall, (Chair/Discussant) Lynn Jones 

Organized by CRN 21 on Law and Social Movements, the papers on this panel will examine 
the legal and political structures in which social movement organizations operate to influence 
public policy. 

Topics: RIGHTS AND IDENTITIES LEGAL MOBILIZATION 

3DUWLFLSDQWV�
1. -RH�5ROOLQV (Queens College):  

$PHULFD�WKH�+HWHURVH[XDO��6H[XDOLW\��1DWLRQ��DQG�
&LWL]HQVKLS�LQ�$V\OXP�&DVHV�

With increasing frequency, queer people from around the globe are asking the United 
States government for political asylum. These cases show mixed successes for the 
petitioners and illustrate how global variations in of gender performance and sexuality 
sometimes align and at other times conflict with American conceptions. Gendered 
conceptions of power and powerlessness are here allocated, in part, according to the 
political relationships between the US and the petitioners’ nation of origin. FAIR v. 
Rumsfeld, a challenge to the Federal Solomon Amendment that would force law 
schools to allow military recruiters access to campuses, provides an especially potent 
case with which to examine these intersections of law, sexuality, and citizenship. 
Lower court opinions in that case and the Supreme Court’s recent decision provide a 
useful vehicle for exploring the links among American masculinity, freedom of 
expression, and sexuality. These case materials illustrate the role played by 
homosexuality in the reproduction of a heterosexual national identity. 

2. <YRQQH�=\ODQ (Hamilton College):  

3DVVLRQV�:H�/LNH���$QG�7KRVH�:H�'RQ
W��+DWH�
&ULPHV�/HJLVODWLRQ�DQG�WKH�'LVFXUVLYH�&RQVWUXFWLRQ�
RI�6H[XDO�,GHQWLW\�

Over the past decade, many jurisdictions have enacted legislation specifically 
addressing crimes committed out of "bias" or "hatred" toward members of identifiable 
social groups, including lesbians and gay men. Bias crime statutes typically include 
enhanced criminal sanctions or enforcement mechanisms, and are justified by 
legislatures and activists on the grounds that (a) such crimes pose a unique social 
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problem and/or (b) such crimes pose a greater social danger than similar crimes 
perpetrated in the absence of group-specific motivations. Serious questions exist about 
whether these claims are supportable on retributivist, utilitarian, or expressivist 
grounds. In this paper, I focus on one small corner of the hate crime laws debate: 
retributivist arguments offered in support of the application of hate crime statutes to 
offenses committed "because of" the victim’s sexual orientation. I argue that the 
application of the bias crimes model to crimes committed against gay men and 
lesbians illustrates certain latent tensions in the social and political justifications for 
hate crime statutes embedded within that model’s murky conception of motivation 
(i.e., its causation requirement). Examining textual evidence of how courts and 
legislatures understand the nature of passion as it operates in anti-gay hate crime, I 
contend that the claims advanced by gay and lesbian movement activists on behalf of 
legislation designed to detect and punish crimes motivated by anti-gay animus cohabit 
uneasily with existing discursive constructions of gayness as a source of social 
identity. These tensions are brought into sharp relief by the so-called "homosexual 
panic" defense, which is frequently raised to counter allegations of anti-gay criminal 
conduct. The homosexual panic defense plays on the unsettled nature of the claims 
leveraged by gay men and lesbians on behalf of recognizing gayness as a distinct and 
honorable source of identity and uncovers a fundamental inconsistency in the 
justificatory framework that has been developed on behalf of hate crime legislation. 
Moreover, it points toward an even deeper problem embedded within the mechanism 
of bias crime punishment: the reinscription of certain social binaries that, I argue, 
create the impetus for such crimes in the first place. 

3. -DFNLH�'XJDUG (University of the Witwatersrand):  

%XLOGLQJ�WKH�6RXWK�$IULFDQ�3KLUL�:DWHU�5LJKWV�
&DVH��$�/DZ�DQG�6RFLDO�0RYHPHQW�&ROODERUDWLRQ�

In July 2004 the Centre for Applied Legal Studies (CALS) - a human rights research, 
advocacy and public interest litigation unit attached to the law school at the University 
of the Witwatersrand (Johannesburg) - became aware of a community struggle around 
the government’s disconnection of their water supply and the unilateral installation of 
prepayment meters in an impoverished suburb of Soweto, Phiri. Over the following 
two years, together with the local social movement - the Anti-Privatisation Forum 
(APF) and its affiliate, the Coalition Against Water Privatisation (CAWP) - as well as 
an affiliated NGO, the Freedom of Expression Institute (FXI), CALS constructed a 
water rights case to challenge the disconnections, the installation of prepayment 
meters, as well as the sufficiency of the amount of Free Basic Water (FBW) provided 
by the government. The case was launched in the Johannesburg High Court in July 
2006 and it is likely to be heard in mid-2007. Notwithstanding the hoped for legal 
outcome, the long process of building the case in concert with the APF has proved 
interesting. At times verging on collapse, it has ultimately worked to the benefit of the 
community and ourselves as legal academics in ways that we did not necessarily 
anticipate.This paper presents an analysis (from CALS’s perspective) of the conflicts, 
compromises and gains made in the course of the almost three years of collaborating 
with the social movement on the Phiri water rights case. 

4. $QQH�5HYLOODUG (ISP Cachan):  
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&DQ�)DPLO\�/DZ�EH�D�6LWH�RI�*HQGHU�-XVWLFH"�
)UDQFH�DQG�4XHEHF
V�)UDPLQJ�RI�:RPHQ
V�5LJKWV�

Beyond the struggle for equal rights, have feminist actors invested family law with an 
aim of redistributive justice, using it to compensate for the economic inequalities 
derived from the gendered division of labor? The term "feminist actors" is used here to 
refer to an array of actors including the organized women’s movement, lawyers, 
members of political parties, and people working in the academia or in the public 
administration. Based on a comparative study (using archives and interviews) of the 
way these actors have invested legal and political debates regarding the financial 
consequences of divorce since the 1970s, substantial differences appear between 
France and Quebec. In France, feminist actors stay at the margin of the debates, and 
they are reluctant to turn family law into a feminist battleground. In Quebec, these 
actors play a key role in several reforms conceived by feminists as a way to do justice 
to women while contributing to their autonomy. I argue that these differences in the 
meaning attributed to family law can be explained by the broader context of the 
relationships between movements and institutions respectively devoted to gender and 
family issues. Further, I show how this analysis of the investment of family law 
contributes to an understanding of the way women’s rights can be diversely framed by 
feminist actors. 

5. &KULV�$VKIRUG (University of Sunderland):  

6XEFXOWXUHV��3XEOLF�2UGHU��DQG�WKH�+XPDQ�5LJKWV�
=HLWJHLVW�

In 1994 a high profile piece of English legislation, the Criminal Justice and Public 
Order Act, polarised British society. It sought to address a range of so called societal 
’ills’ from squatters and hunt saboteurs through to ’Ravers’ and so called ’New Age 
Travellers’. The two counter cultural movements of Ravers and New Age Travellers 
have had a long, complex and often uncomfortable relationship with English law and 
law enforcement agencies. In subsequent years both groups have been faced with a 
series of legislative measures bids to restrict and control their behaviour. 
Paradoxically, this comes at a time when we live in an age where ’rights have been 
brought home’. With the election of the united Kingdom’s Labour Government in 1997 
a ’bill of rights’ quickly followed in the form of the Human Rights Act 1998. As the 
Blair era comes to an end this paper seeks to explore how both groups have fared in 
this human rights age and considers the impact of that Act both actual and potential 
upon policing and public order. 

-XGJHV�LQ�6RFLHW\��������
Paper Session 

(Session Organizer) Anne Boigeol, (Chair/Discussant) Benoit Bastard 

This panel will consider different societal aspects of judges activity : their relations to the 
media, the help they receive from civil society through the appointment of experts. It will also 
deal with their social background and the judicial stress they have to experience. 
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Topics: JUDGES AND JUDGING 

3DUWLFLSDQWV�
1. 0XULHOOH�&RHXUGUD\ (Ecole Normale Supérieure de Cachan):  

)UDQFH�LQ�WKH�����V��+RZ�-XGJHV�&DPH�WR�WKH�
3ULYDWH�6HFWRU�DQG�:K\�7KHLU�6NLOOV�:HUH�9DOXHG�

France in the 90s saw some judges being recruited as « judicial experts » by a few big 
French companies. Although only a handful of judges and a few firms were involved 
the phenomenon is worth analysing. The transfer of judges to the private sector could 
be considered particularly striking because from an historical perspective the basic 
principles of conduct in the public and private sectors have been considered to be at 
opposite ends of the spectrum. The way in which the institutions have adjusted to this 
possibility is revealing. The means are apparently now available to give judges leave 
of absence to work in the private sector while safeguarding their old job for them 
should they ever need it. In parallel to this the recruitment of judges has also begun to 
change the definition of what constitutes acceptable business practice in the private 
sector. This paper attempts to explain how it is that some French firms have come to 
value the French judicial ability so highly. By focusing on the transformations in the 
relative strengths of the different parties in France in the 90s that have lead to the rise 
of a new economic order, the paper shows how the private sector became interested in 
judges with a particular expertise in certain economic matters, while at the same time 
these judges have taken advantage of the new historical context to put into practice 
their conception of the way of how business principles should be elaborated by 
emphasising preventive judicial risk. 

2. -DQ�%XGQLRN (Johannes Gutenberg Universitaet Mainz):  

*KDQDLDQ�-XGJHV��&DUHHU�7UDMHFWRULHV�DQG�6HOI�
8QGHUVWDQGLQJ�

Current development discourses consider the rule of law as indispensable for 
development and sustainable democracy. Like many African states, Ghana includes in 
her state-programme reforms of the judiciary. Unfortunately, there are only few 
scholarly studies about the actors at the very centre of judiciaries: judges. My research 
on judges in Ghana attempts to gain insight into this particular group. This paper 
presents first results of the ongoing study. My research seeks to identify factors, rules 
and patterns framing the judges' profession and career. It embraces an actor-centred 
approach, complemented by an analysis of the institutional aspects and the history of 
the profession. In this paper I focus on how judges pursue a career in the Ghanaian 
judicial service. Based on biographical interviews with 25 judges I sketch out typical 
points of entry and career trajectories. Drawing on two individual examples, I show 
the differences between those judges who worked for a long time as private 
practitioners before joining the bench and those who became judges rather early in 
their career. The hierarchy's openness to 'new comers' is leading to tensions among 
judges. Places to be elevated from a Circuit Court to the High Court are limited and 
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the more private practitioners move to the bench, the less Circuit Court Judges can be 
promoted. But the judicial service’s current reforms re-arrange promotion procedures. 

3. 0DUD�0HUOLQR (University of Nevada, Reno):  

7KH�)DFWRUV�$IIHFWLQJ�WKH�$SSRLQWPHQW�RI�([SHUWV�
E\�6WDWH�7ULDO�-XGJHV��$Q�([SORUDWRU\�6WXG\�

State level judges make vital evidentiary decisions in the adversarial process affecting 
the lives of many people in many types of cases--from homicide to child abuse. 
Europeans have long valued the important role that court-appointed experts play in 
their judicial process to the point that they disfavor a court process considered as 
adversarial in nature with hired gun experts. Court-appointed experts may create the 
more accurate social construction of scientific evidence to ascertain the truth and 
arrive at just determinations. We conducted a mail survey of 183 trial judges from four 
states (Michigan, Indiana, Texas, and Arizona) with different admissibility standards 
(Frye, Daubert, or hybrid-type standards). Our survey assessed how state trial judges 
use their authority to appoint experts and identified factors related to such 
appointments. Our data suggests judges consider not only applying Daubert trilogy 
guidelines, but also the impact to parties and their jurisdictions. This suggests the 
gatekeeping role contributes to a social construction wherein science is created in the 
courtroom not only from the evidence, but also from the circumstances of these 
appointments as well as cost to the parties or jurisdiction. Data also included impact 
on settlement and on perception of procedural justice by the parties. We found 
differences in frequency of these appointments in family court cases, which occurred 
more than in both criminal and civil cases. When criminal and civil caseload 
appointments were compared, criminal case appointments occurred more frequently. 

4. -DPHV�5LFKDUGVRQ (University of Nevada, Reno):  

([SORULQJ�&DXVHV�DQG�(IIHFWV�RI�-XGLFLDO�6WUHVV�
Recent acts of violence against judges in the U.S. highlight occupational stressors that 
judges encounter. In addition, judges deal with substantial workloads, traumatic cases, 
and the pressure of making significant decisions. It is important to understand these 
stressors, which could impact judge’s ability to handle their responsibilities. A survey 
of 175 American trial judges examined selected facets of judicial stress. Results 
revealed certain occupational characteristics to be sources of stress, including 
attributes of the parties and crime (e.g., crimes against children, violent and sexual 
crimes) and certain characteristics of trials (e.g., long trials, interruptions). Ratings of 
stress were associated with frequency of reports of emotional disturbances (e.g., 
anxiety, nervousness). Ratings of general stress and stress experienced during a trial 
were associated with judge’s beliefs their ability to perform professional duties had 
been compromised. Judges’ concerns for safety, and association of these concerns with 
stress, symptoms, and job performance were explored. Judges who reported 
experiencing work-related safety incidents expressed significantly greater levels of 
concern for personal and family safety compared to judges without such experiences. 
Safety concerns had significant positive associations with stress levels. A variety of 
specific safety concerns were found to have positive relationships with both general 
stress levels and stress experienced during trial. Safety concerns were also related to 
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certain negative effects, including psychological experiences such as irritability, 
upsetting thoughts, difficulties concentrating, and feelings of isolation. These findings 
were interpreted from various theoretical perspectives available in the occupational 
stress literature. 

5. $QDW�3HOHJ (Bar-Ilan University):  

5HOXFWDQW�3DUWQHUV��7KH�5HODWLRQVKLS�EHWZHHQ�
-XGJHV�DQG�WKH�0HGLD�LQ�,VUDHO�

"Reluctant Partners: The Relationship between Judges and the Media in Israel" This 
pioneering study seeks to explore the interactions between the judicial system and 
journalists in Israel in an era of judicial activism and an adversarial and investigative 
press. This qualitative study is based on in-depth interviews with ten currently serving 
judges and ten retired judges and a content analysis of 56 court rulings and verdicts 
revealing the judges’ opinions concerning court coverage in the Israeli media. It relies 
on theories and insights from socio-legal research and media 
studies(Davis,1994,Haltom,1998,Gies,2005,etc.). This study found that the perception 
of retired judges concerning the general impact of the media on the legal process is 
limited to the subconscious level only. In contrast, currently serving judges claim that 
the influence of the media are too strong and pose a danger to the status of the court in 
Israeli society. Regardless of the particular characteristics of "infotainment" in modern 
Israeli media, Israeli judges would like to revive the "Consociational Model" of 
relationships with the media that was abandoned by the Israeli media after the Yom-
Kippur War (Brazilai, 1996, Peri, 2004). The results of this study suggest that the 
inherent tension that characterizes court-media relations appears to have sharpened in 
Israel and is derived from special configurations in Israeli society . They also suggest 
that media-judiciary relations have caused a crisis of confidence within the Israeli 
judiciary, and imply that court-media relations are important to the stability of the 
judicial institution itself. 

/HJDO�3URIHVVLRQ�DQG�&51���7KH�/HJDO�&RPSOH[�DQG�3ROLWLFDO�
/LEHUDOLVP��&DVH�6WXGLHV��������
Paper Session 

(Chair/Discussant) Sida Liu, (Session Organizer) Terence Halliday 

This session brings together case studies from Europe and the Americas on the mobilization 
of legally-trained occupations for and against transitions to political liberalism. 

Topics: LAW IN TRANSITIONS TO DEMOCRACY LEGAL PROFESSION 

3DUWLFLSDQWV�
1. &DURO�-RQHV (University of Glamorgan) <cagjones@glam.ac.uk>:  
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7KH�/HJDO�&RPSOH[�LQ�5HWUHDW��3RVW�&RORQLDO�+RQJ�
.RQJ�

The Legal Complex in Retreat: Post-Colonial Hong Kong The handover of Hong 
Kong to the People’s Republic of China in 1997 elevated the rule of law to the 
touchstone of Hong Kong’s liberal - if still undemocratic - society. Before the 
handover, the legal complex - especially law, lawyers, courts and the judiciary - 
became highly-politicised. Law became politics by other means. That this has 
remained the case is mainly due to two factors: (i) the unreformed nature of the Hong 
Kong polity (non-democratic but with a more distinct, pro-business, authoritarian 
nature); and (ii) the radicalisation of elements of the Hong Kong Bar. Lawyers - 
largely complacent for much of Hong Kong’s colonial history - are now at the 
forefront of the territory’s pro-democracy activities. However, with the handover has 
come the emergence of a new strand to the legal complex, the pro-China legal advisers 
and lawyers. Operating both in Hong Kong and Beijing, they have proved politically 
influential in their interventions in cases which raise the issue of the status of Hong 
Kong’s courts, laws, and judicial system vis-a-vis the National People’s Congress. 
Tensions between these competing parts of the legal complex reflect competing 
visions of Hong Kong. Mass resistance against Mainland attempts to re-colonise Hong 
Kong through law has been regularly demonstrated by large-scale street 
demonstrations, notably centring on the erosion of the rule of law. The liberal legal 
complex remains an important check on the illiberal tendencies of the new regime but 
liberalism in Hong Kong is on the retreat. The character of the legal complex is itself 
shifting as opposition develops between those parts of the legal complex committed to 
a liberal rule of law and a pro-Communist legal complex which sees law and an 
instrument of political policy. 

2. 'DQLHOD�3LDQD (University of Florence) <danielapiana@hotmail.com>:  

3RVW�&RPPXQLVW�/HJDO�&RPSOH[�DQG�(XURSHDQ�
-XGLFLDO�&RRSHUDWLRQ�

The European strategy to build up liberal democracies in post communist area relies 
on several mechanisms, aiming at providing candidate countries with a blueprint to 
reform the judiciary. Transfer networks have been set up by the EU in order to 
encourage jurists and judges to participate in the supranational agenda setting. Thus 
these actors have also taken "from abroad" political and cognitive resources to 
influence at home the implementation of the rule of law principle. Relying on data 
collected in Strasbourg and in Brussels, we would address this complex process on the 
base of an "actor -centred approach". We suggest that the legal complex in post 
communist countries has been shaped by external influence, not redistributing 
resources and power, but instead enhancing previous positions. To test this hypothesis 
we adopt a comparative perspective exploring three countries: Czech Republic, 
Poland, Hungary. We expect to show that 1) the more the academy had been preserved 
from communist legacy, the more judicial reforms have relied upon the proposals of 
jurists, which have been involved in the supranational epistemic communities; 2) 
actors involved in epistemic communities before the accession have increased their 
power and their legitimacy and have got strategic position at the supranational level. 
The asymmetrical relationship that exists among legal professions seems to influence 
not only the pattern of judicial policies, but also the pattern of political liberalism that 
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has emerged in these countries. Communist legacy has facilitated the emergence of a 
pattern of liberalism that is somehow "statalist", since it relies on public resources 
much more that social and private initiatives. We would also argue that a pattern of 
legal accountability has been created instead of setting up a pattern of societal 
accountability. 

3. 'DQLHO�%ULQNV (University of Texas, Austin) <danbrinks@gov.utexas.edu>:  

7KH�/HJDO�&RPSOH[�DQG�WKH�5HVSRQVH�WR�3ROLFH�
9LROHQFH�LQ�6RXWK�$PHULFD�

Police violence is an ongoing concern in Latin America. The police in São Paulo, in 
1992, for example, killed more than 1400 people in a single year, representing 27% of 
all homicides; per capita rates of police homicides in Salvador da Bahia are four times 
higher than the overall homicide rate in most European advanced industrial 
democracies; the rate at which Buenos Aires police kill civilians equaled or surpassed 
the per capita rate for police homicides in São Paulo over the second half of the 1990s. 
The level of violence is such that we might soon begin to question whether democratic 
governments are at all in control of their own police forces - and if they are in control, 
whether they are at all democratic. In this paper I examine the role of private lawyers, 
prosecutors and judges in addressing this epidemic of state violence. I argue that state-
based attorneys, such as prosecutors and judges, are to greater or lesser degree 
responsive to the government or mass publics as their "client." Their response, 
therefore, is strongly conditioned by the political context. Private attorneys 
representing victims, on the other hand, are less torn between the interests of their 
"client" and their professional interest in a strong rule of law, and will act more 
consistently to resist erosion of legal protections. I use original data from 
approximately 500 prosecutions in Uruguay, Argentina and Brazil to make the 
argument. 

4. 0DULD�*ORULD�%RQHOOL (Universidade Federal de Sao Carlos) <gbonelli@uol.com.br>:  

%UD]LOLDQ�5HFHSWLRQ�RI�WKH�/HJDO�&RPSOH[�*OREDO�
+RPRJHQHL]DWLRQ��&DVH�6WXG\�RI�-XGJHV�DQG�
%XVLQHVV�/DZ\HUV�LQ�6DR�3DXOR�

This paper deals with the local reception of the legal complex's global homogeneity, 
special on the issue of judicial reform among magistrates. It focuses on the resistance 
of the Tribunal de Justiça de São Paulo, the most professional state court in Brazil, to 
some topics of judicial reform that are framed by judges as political interference in the 
judicial independence. Brazilian judges have resisted during 15 years to the 
organization of the National Council of Justice, which was created in 2005, but judges 
were able to change its internal composition, counting with 9 magistrates among 15 
members of the external control board. It analyzes how the global agenda has had a 
strong impact in diversifying judges' professional identification. It has weakened its 
traditional judicial elite, and has empowered new leadership among São Paulo state 
upper court judges. The recent elected chief-judge of this state court comes from a 
background at the Judges for Democracy Movement, and has been the former chair of 
the São Paulo Magistrates Association. The local resistance of the judicial branch to 
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the importation of legal reform contrasts with the Brazilian big law firms’ reception to 
the global model of business law, which expanded in the 1990’s, with the privatization 
of public enterprise in Brazil. The increase in the number of these firms has been 
followed by the creation of new legal training in Business Law. A new School of Law 
has being organized in a very respectable Business Faculty (Fundação Getúlio Vargas) 
in São Paulo, and another one has started in the same institution in Rio de Janeiro. The 
big law firms founded an association for representing their interests (Centro de 
Estudos das Sociedades de Advogados), which counts with 270 firms in the city of S. 
Paulo. Some of these firms also support the participation of foreigner lawyers in the 
Brazilian legal market (which is forbidden by the Brazilian Bar), and have facilitated 
such non-regular professional activity by using arbitration to cover lawyers' practice. 
The paper focuses on both ways of framing the internationalization of legal complex: 
the resistance among magistrates and the cooperation in the field of business law. 

5. &KLQJ�.ZDQ�/HH (University of Michigan) <chinglee@umich.edu>:  

5LJKWV�$FWLYLVP�DQG�3XEOLF�,QWHUHVWV�/DZ\HULQJ�LQ�
&KLQD�

This paper examines the roles, strategies and conceptions of rights among public 
interests lawyers in China. Based on in-depth interviews and participant observation of 
lawyers' interaction with aggrieved workers and home owners striving to protect their 
labor and property rights respectively, I will analyze how lawyers negotiate their way 
through the legal and civil society complexes (i.e. judiciaries, local governments, 
NGOs, media, etc). I will compare successful and failed cases, as well as labor and 
property rights cases, in an attempt to map the conditions and consequences for public 
interest lawyering in a regime of decentralized legal authoritarianism. 

3XEOLF�2SLQLRQ�DQG�WKH�&RXUWV�DQG�&51���-XVWLFH�6\VWHPV�DQG�WKH�
3XEOLF�LQ�'LIIHUHQW�6RFLHWLHV�DQG�LQ�'LIIHUHQW�7LPH�)UDPHV��������
Paper Session 

(Chair/Discussant) Vasil Kenkishvili, (Session Organizer) Kristina V. Galstyan 

This session will address the issue of correlation of justice systems and the public in different 
societies and in different time-frames, and discuss the society's role is in making independent 
justice systems and the "third branch's" role is in building and sustaining a democratic and 
civil society. 

Topics: JUSTICE LAW IN TRANSITIONS TO DEMOCRACY 

3DUWLFLSDQWV�
1. 0DUWLQD�9��)HLO]HU (University of Wales, Bangor) <m.feilzer@bangor.ac.uk>:  
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7KH�0DJLF�%XOOHW"�(GXFDWLQJ�WKH�3XEOLF�DERXW�
&ULPH�DQG�&ULPLQDO�-XVWLFH�

Public confidence in the criminal justice system is low and this is partly due to the fact 
that public knowledge of crime and criminal justice is weak. This perceived link 
between knowledge and confidence has led to the hypothesis that changes in levels of 
knowledge can lead to changes in confidence. Additionally, punitive public opinion 
has been held responsible for a shift in UK policy towards a more punitive criminal 
justice system, and the media has been blamed partly for this rise of public 
punitiveness. The media’s importance in influencing public opinion has been 
repeatedly asserted through statements such as that ’the media are at the centre of all 
influences’ in the relationship between media, the public and policy makers. This is the 
backdrop to this paper which will present findings from experimental research which 
tested the hypothesis that the provision of factual information on crime and the 
criminal justice system through a local newspaper will have an impact on readers’ 
level of knowledge of these issues. The research consisted of a large-scale public 
opinion survey; the experimental intervention - 26 columns published in a local 
newspaper; a repeat survey; and in-depth interviews with members of the public. 
Findings from the research will be placed in context of the existing literature, and their 
contribution to scholarship assessed. 

2. 0LQD�9��5DXVFKHQEDFK (Université de Genève) <minarau@yahoo.co.uk>:  

/DZ�DV�D�3URGXFW�RI�(PRWLRQ��7KH�5LVH�RI�WKH�
9LFWLP�LQ�6ZLW]HUODQG�

Law is often regarded as a rather unsentimental institution. Legal regulation of social 
behavior has traditionally eschewed sensitivity to affect and individual suffering, 
focusing rather on sanctions and tools of deterrence to compel obedience. However, 
law is increasingly sensitive to emotion and one example supporting this claim is the 
increasing prominence given to victims and their emotional reactions in the criminal 
law scene. As this phenomenon is a source of heated debates between legal scholars, 
this study aimed at appraising it in two ways. Firstly, a retrospective evaluation of the 
Swiss law on victim assistance was undertaken in order to appraise the changes in the 
legislation that stem from the consideration given to victims' needs and feelings. 
Secondly, semi-directive interviews of victims allowed us to highlight their 
expectations, needs and feelings, as well as the status they claim in the legal and social 
arena. Results demonstrate the growing consideration given to victims by the criminal 
justice system through the evolution of the Swiss legislation on victims' rights. 
Moreover, a content analysis of the victims' discourse revealed the various needs and 
feelings expressed by victims towards the criminal justice system and society. Current 
results point towards concluding that affording victims a more prominent position in 
the penal system may not be the best way for them to seek reparation. These research 
findings should hopefully contribute to a better understanding of the impact of the 
current prominence of victims and their emotions in legal procedures as well as in the 
society. 

3. 0LNH�9��+RXJK (King's College London) <mike.hough@kcl.ac.uk>:  



 3

3XEOLF�$WWLWXGHV�WR�'ULYLQJ�2IIHQFHV�,QYROYLQJ�
'HDWK�

This paper will present findings from a study conducted for the Sentencing Advisory 
Panel in England and Wales examining public attitudes to the sentencing of offences 
involving death by dangerous, careless or illegal driving. The study used both 
quantatitive and qualitative methods to map public attitudes to the sentencing of these 
offences. The Sentencing Advisory Panel commissioned the work to fulfil its 
obligation to consult with the public over its sentencing advice. 

'LH��JOREDOH��:LUWVFKDIW��.RUUXSWLRQ�XQG�5HFKW�
/DZ��0DUNHWV��DQG�6RFLHW\��%H\RQG�3URWHFWLRQLVP�DQG�3URSHUW\�,��������
Paper Session 

(Chair/Discussant) Shubha Ghosh, (Session Organizer) William T. Gallagher 

Law, Markets, and Society: Beyond Protectionism and Property 

Topics: ECONOMY AND SOCIETY INDIGENEITY AND FIRST PEOPLES 

3DUWLFLSDQWV�
1. -RKQ�7��&URVV (University of Louisville):  

7KH�8QHTXDO�&RPSHWLWLYH�3RVLWLRQ�RI�7UDGLWLRQDO�
.QRZOHGJH�LQ�WKH�0DUNHWSODFH�RI�,GHDV�

Much of international intellectual property law proceeds from the premise that the 
’best’ knowledge will naturally supplant lesser ideas. However, that premise does not 
necessarily apply in the case of traditional knowledge. For a number of reasons, both 
legal and social, traditional knowledge finds itself at a competitive disadvantage. The 
paper will focus on these disadvantages, and suggest ways in which they might be 
overcome. 

2. $QJHOR�7��6DOHQWR (University of Lecce):  

/DZ�DQG�6FLHQFH��$FFHVV�WR�.QRZOHGJH�DQG�
&RS\ULJKW��&RRSHUDWLRQ�RU�&RQIOLFW"�

Deep transformations in the production structure have affected the old idea of the 
property rights. The regulation of intellectual property has been overlapping that of 
industrial property. In the "new economy", patents, trademarks, trade agreements 
become crucial in order to handle information as a material good. That also means 
considering law the best solution and the most useful means by which to regulate 
economic and social relations. This forces us once again to bring into focus the 
relation between law and society, in particular with regard to the relationship between 
socio-economic and legal transformations. What are the consequences of these 
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technical and cultural transformation in the field of the distribution of scientific 
knowledge? In an evolutionary perspective, one may observe how law and economy 
have had an eterarchical function, allowing a distribution of, and an access to, 
knowledge, depending only on market regulations. Today, the function of market as a 
selective mechanism seems no longer valid for scientific publication, actually 
becoming a hindrance to the spreading of knowledge. As it is evident that scientific 
discourse develops its own mechanisms in order to deal with organizing, distributing 
and coordinating information, the question can be analysed in relation to the effects 
that new legal instruments may have on a more effective social distribution of 
scientific knowledge. We will try to concentrate ourselves firstly on the legal 
acknowledgment of intellectual works. Secondly, on the level of ordering and 
distributing scientific knowledge, taking into account the role of electronic media and 
their juridical regulation. 

3. 3HWHU�7��<X (Michigan State University):  

7KH�75,3V�(QIRUFHPHQW�3X]]OH�
In 1995, the TRIPs Agreement of the World Trade Organization entered into force. 
Notwithstanding this multilateral agreement, the enforcement of intellectual property 
rights has remained a considerable problem. This paper offers insights into why 
enforcement remains a major problem in the international intellectual property system. 
It also discusses what the WTO member states need to do to alleviate the problem. 

7KH�)XWXUH�RI�&RUSRUDWH�*RYHUQDQFH��������
Paper Session 

(Session Organizer) Stefan Machura, (Chair/Discussant) Peter Carstensen 

Corporate governance has gained renewed interest by recent scandals in the business world. 
Attempts for reforms bring powerful interests into play.The papers of this panel unite a 
variety of country studies. 

Topics: ECONOMY AND SOCIETY 

3DUWLFLSDQWV�
1. /LVD�)DLUID[ (University of Maryland):  

6KDUHKROGHU�'HPRFUDF\��3DQDFHD�RU�3DQGRUD
V�
%R["�

Shareholder democracy is on the rise, both within the US and abroad. Over the past 
few years, shareholders both in the US and abroad have launched an aggressive 
campaign to increase their voting power with the corporation-seeking to make the 
corporation more "democratic". As part of their campaign, shareholders have sought to 
create a majority vote system for annual elections, to eliminate multi-year terms for 
directors, and to gain the ability to nominate director candidates on the corporation’s 
ballot. Such efforts not only have garnered record levels of shareholder support, but 
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also have prompted corporations, legislatures, and judges to alter corporate 
governance structures. This Article explores recent trends with regard to the 
movement to increase shareholders’ voting rights as well as the likely impact of that 
trend both within the US and abroad. This Article also focuses on that impact as it 
relates to corporate governance more generally as well as corporate non-shareholder 
"stakeholders" such as employees, creditors, consumers and the community. Many 
scholars argue that the legitimacy of shareholder democracy may turn on the extent to 
which shareholder democracy negatively impacts other stakeholders. This Article 
critically examines this and other questions raised by shareholder democracy. 

2. 1HLO�$QGUHZV (Victoria University):  

��WK�&HQWXU\�6WRFN�([FKDQJH�5HJXODWLRQ�DQG�,WV�
(IIHFW�RQ���VW�&HQWXU\�&RUSRUDWH�*RYHUQDQFH�

The practices of the London Stock Exchange as revealed by evidence in three major 
inquiries in the 1870s still impact on corporate governance in Anglo-American 
corporations. The major inquiry was the royal commission which investigated the LSE 
in 1877-1878. In this period the majority of the LSE’s activities became dealings in 
company shares. They show that legal models of shareholder ownership and directors’ 
and promoters’ control had already been transformed by the LSE’s processes. 
Shareholders were participants in the share market rather than participants in the 
company. Three aspects of stock exchange practice and regulation which they 
investigated were to be continuing significance in corporate governance in the future: 
(a) the separation of ownership from control. (b) the use of relationships rather than 
law to regulate; and (c) toleration of significant conflicts of interests. The inquiries’ 
resistance to these practices was insufficient for opponents of the stock exchange to 
suppress them. 

3. -LQJ�/HQJ (University of Hong Kong):  

&RUSRUDWH�*RYHUQDQFH�RI�&KLQHVH�3ULYDWH�
(QWHUSULVHV�DW�WKH�&URVVURDGV�

This paper aims at examining corporate governance practices of China’s private 
enterprises, which have fundamental implications for building a strong private sector 
in China. Specifically, this paper locates this investigation in the context of economic 
globalization in which China has been increasingly participating and the country’s 
transition to a market economy. The primary finding of this paper is that although 
Chinese private enterprises have outperformed their state-owned counterparts over the 
past two decades and gradually become more competitive to meet the challenge of 
globalization, their corporate governance structures have displayed some worrying 
signs of inefficiency. Main examples of such corporate governance deficiencies 
include the "lock-up" pattern of family business and the phenomenon of "founder’s 
dictatorship." This paper also points out that although the removal of "red hats" from 
many Chinese private enterprises is a significant improvement on their corporate 
governance structures, the problem of lax internal controls has increasingly become a 
serious impediment to the future growth of these private firms. In addition, the 
prevailing bureaucracy-business complex, in which many Chinese private enterprises 
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have stranded themselves, is frequently manifested in the practice of private 
entrepreneurs "paying for a government identity card." This practice has a pervasive 
negative impact on the building of market basics and a healthy commercial 
environment in China’s localities, and should be curbed effectively before it evolves 
into a new variety of "cronyism, Chinese style." The paper concludes by proposing 
future reform strategies for improving the corporate governance regime for Chinese 
private enterprises, which would emphasize the importance of complementary or 
supporting reforms in other related areas, including government and administrative 
reforms. 

4. 6RRJHXQ�2K (Ewha Womans University):  

$�5HFXUVLYH�7KHRU\�RI�1DWLRQDO�/DZPDNLQJ��6LWH��
6ZLWFKLQJ�LQ�.RUHDQ�&RUSRUDWH�,QVROYHQF\�
5HIRUPV�����������

This paper extends a sociological framework for legal change-the recursivity of law. 
Part I reviews the theory of the recursivity of law as a systematic framework for 
comparisons of lawmaking and law practice across national jurisdictions. Part II 
presents a brief overview of a global movement towards the development and 
diffusion of global norms for corporate bankruptcy law that converge around the 
primacy of reorganization. Part III analyzes the decade-long recursive cycles of 
corporate bankruptcy reforms and out-of-court restructurings in Korea, most notably 
those precipitated by the Asian Financial Crisis and the forceful interventions of the 
IMF and World Bank. These reforms reflect the struggles of Korea’s transition from a 
state-led development model of economic growth to a market-led rule-governed model 
of market activity. Part IV examines a principal theoretical advance of this paper-how 
to explain "switching" among legislative, administrative and judicial sites of 
lawmaking as differing actors seek loci of legal change that advance their often 
competing interests. The paper concludes with discussion of implications for lawyers 
of lawmaking and legal change, and the prospects for a rapprochement between 
scholars of comparative law and the sociology of law. 

5. )HQQHU�6WHZDUW (York Univeristy):  

%HWWHU�6RFLDOL]LQJ�&RUSRUDWH�*RYHUQDQFH��7KH�
%HUOH�DQG�'RGG�'HEDWH����<HDUV�/DWHU�

The debate between A.A. Berle and E.M. Dodd is still regarded, sometimes cynically, 
as the high-water mark of corporate responsibility literature. Cynics note that 75 years 
after the debate popularized the dangers of the corporation, few advances in corporate 
theory have been made, (Stout) as it continues to externalize costs when compelled by 
competition. (Mitchell / Deakin) The theories of some contractarians (Easterbrook / 
Fischel / Jensen / R. & E. Posner) are implicated in continuing corporate dysfunction, 
because they endorse a limited understanding of contractual relations (discrete 
contract) and of corporate responsibility (shareholder primacy). Calls for a war of 
ideology have been made (Ireland), but this may be counter-productive, since 
harmonizing dominant theory with competing ones (Campbell / McNeil / Stout) will 
better socialize the firm. (Bratton) A balanced approach to corporate governance will 
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provide the firm with the means to clearly differentiate between stakeholders’ needs, 
helping it to evolve toward greater social sensitivity. (Luhmann / Baecker) The Berle 
and Dodd debate provides the underlying insight for this contemporary problem, 
however adequate research on it has never been published, and incomplete and 
inaccurate interpretations of the debate permeate existing literature. Drawing upon 
Berle’s private writings and biographical materials, and additional publications not 
traditionally included in this research, I will introduce a more complete picture of the 
debate than past revisits (Weiner / Sommer). This research will demonstrate that these 
first debaters ultimately share the same viewpoint, and bring into question the 
unnecessary polarization of contemporary commentary. 

&RUUXSWLRQ�LQ�*OREDO�%XVLQHVV��$�'LOHPPD�EHWZHHQ�&XOWXUH�RI�7UXVW�DQG�
1DWLRQDO�/HJDO�&RQWURO��������
Paper Session 

(Session Organizer) Markus M. Werle, (Discussant) Kai Bussmann 

Trust is one of society’s basic concepts. Even business thinks highly of it-not least, because it 
is considered to offer a potential way of cutting costs. Nonetheless, we see an increasing 
number of serious violations of relations of trust both within and between companies in the 
form of incidents of economic crime. Taking corruption as an example, we shall start by 
examining national differences in the phenomenon and the limitations of national laws in 
trying to control it. We shall then consider the possibilities and potentials of systems of self-
control in business based on business ethics, company ethics, and building up a culture of 
trust. On the one hand, these concepts can draw on values that are firmly anchored in society 
(e.g., the positive value of trust and the rejection of corruption). On the other hand, these 
concepts reveal major differences between nations, and, in addition, the erosion of values in 
society, long reported by the social sciences, reduces their effectiveness for action control. 
The empirical basis and background for this analysis of corruption from the perspective of 
sociology, political science, and economics is the worldwide study on economic crime and 
how companies prevent it carried out in 2005 by the Economy & Crime Research Center at 
the University of Halle-Wittenberg (Germany). 

Topics: ECONOMY AND SOCIETY REGULATION 

3DUWLFLSDQWV�
1. 0DWWKLDV�0��:LQ]HU (Martin-Luther-University Halle-Wittenberg) 

<matthiaswinzer@aol.com>:  

7UXVW�DV�D�6RFLHWDO�9DOXH�DQG�,WV�(FRQRPLF�,PSDFW�
coming up soon 

2. .DWKDULQD�0��5DVFK (Free University of Berlin) <katharina-rasch@web.de>:  
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6RFLRORJLFDO�DQG�6RFLDO�3V\FKRORJLFDO�3HUVSHFWLYHV�
RI�&RUUXSWLRQ�DQG�7UXVW�

coming soon... 

3. 3HWHU�0��6DVV (University of Halle-Wittenberg) <peter.sass@wiwi.uni-halle.de>:  

'LIIHUHQWLDWHG�0DQDJHPHQW�RI�7UXVW��$�
)UDPHZRUN�IRU�%XVLQHVV�6WUDWHJLHV�RI�&RUUXSWLRQ�
3UHYHQWLRQ�

Trust can be viewed as the willingness of one party to make contributions to a 
relationship even if the other side might exploit the shown vulnerability by acting in 
an opportunistic way. This willingness is quite important for the proper functioning of 
the economy. As trust can strengthen desirable interactions in a firm, it plays an 
important role for the prevention of corrupt deals. Yet, at the same time, trust is also 
crucial for the emergence of corruption. Since bribing is illegal, corrupt deals cannot 
be enforced by law. Only the mutual trust between the briber und the bribed can 
guarantee the compliance to the illegal agreement. Without this confidence bribery 
would be impossible. In this situation, trust plays a highly undesirable role. Business 
strategies for corruption prevention have to address these two types of trust in a 
different way. A differentiated approach to managing trust aims at strengthening trust 
in desirable interactions and reducing the basis for trust in corrupt networks. This 
framework allows a structured analysis of current business measures of corruption 
prevention and gives recommendations for their further development. 

4. 0DUNXV�0��:HUOH (University of Halle) <werle@jura.uni-halle.de>:  

&RUUXSWLRQ�3UHYHQWLRQ�LQ�&RPSDQLHV�
comming up soon 

(FRQRPLF�&ULPH�3UHYHQWLRQ�DQG�,QWHUYHQWLRQ�LQ�&RPSDQLHV��������
Paper Session 

(Chair/Discussant) Susanne Karstedt, (Session Organizer) Diana Ziegleder 

The session topic is based at the edge of social innovation of national (penal) law and 
economy. The broad and rising pervasiveness of economic crime is counteracted through 
internal crime prevention and internal sanction of economic crime. The meaning of this 
development can only be measured, if one considers the size of these social organizations and 
therefore the dimensions of this change. In the course of globalization, businesses were grown 
in dimensions, which can be compared to national states, in respect of their preventive and 
also repressive possibilities. They are starting to develop standards also in fighting the internal 
business crime and to pass them on to smaller businesses. However, national law and 
particularly the US legal regulations in conjunction with the forensic services of consulting 
companies foster this worldwide process. 
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Topics: ECONOMY AND SOCIETY CRIME 

3DUWLFLSDQWV�
1. 6HEDVWLDQ�0DWVFKNH (Martin-Luther-Universität Halle-Wittenberg):  

7KH�&RPSDULVRQ�EHWZHHQ�86�DQG�*HUPDQ�&ULPH�
3UHYHQWLRQ�/HJLVODWLRQ�

will be added soon 

2. .DL�%XVVPDQQ (University Halle, Wittenberg):  

7KH�,PSDFW�RI�86�&ULPH�3UHYHQWLRQ�5HJXODWLRQV�RQ�
WKH�1DWLRQDO��)RUHLJQ��DQG�*OREDO�(FRQRP\�

The paper intends to answer the long discussed question, whether an incentive 
criminal legal system encourages business initiated activities for crime prevention and 
intervention. In some respect the US Regulations like Federal US Sentencing 
Guidelines and the Sarbanes Oxley Act are a model for an incentive legal system. 
Their influence on the international economy will be discussed by the results of a 
global economic crime survey, which particularly contains a comparison between 
German companies, US-companies and their German subsidiaries. The survey reveals 
that the US Regulation norms are responsible for a worldwide movement on 
implementing whistle-blowing systems, crime risk managements systems and business 
ethics. 

3. 0DUNXV�:HUOH (University of Halle):  

%XVLQHVV�&XOWXUH��&XOWXUH�RI�3UHYHQWLRQ�
forthcomming 

4. 'LDQD�=LHJOHGHU (Martin-Luther University Halle-Wittenberg):  

3ULYDWH�YV��3XEOLF�3ROLFLHV�DJDLQVW�(FRQRPLF�&ULPH�
LQ�*HUPDQ\�

Drawing out from results of interviews conducted with business managers a recurrent 
emerging topic is the negative image of state authorities intervening against economic 
crime. The paper wants to look behind these resentments and works out private and 
public policies in Germany in the prevention and intervention against economic crime. 

6R]LDOVWDDW��5HFKW�XQG�*HUHFKWLJNHLW�
*RYHUQLQJ�/DERXU��9DOXHV��$SSURDFKHV��DQG�7HFKQLTXHV��������
Paper Session 
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(Session Organizer) Judy Fudge, (Discussant) Neil H. Buchanan 

This panel of five papers looks at a variety of values and techniques for governing labour. The 
approach is international and comparative, focussing both on transnational and national 
examples of labour regulation. While some of the papers examine competing and 
complimentary normative discourses of labour regulation (for example, development, 
equality, and property discourses), others explore the techniques of governance, especially the 
growing significance of regulatory and soft law. 

Topics: CLASS ALTERNATIVE GOVERNANCE AND THE LAW 

3DUWLFLSDQWV�
1. -XG\�)XGJH (University of Victoria):  

*RYHUQLQJ�WKH�(PSOR\PHQW�5HODWLRQVKLS�LQ�WKH�1HZ�(FRQRP\��
/DERXU�DQG�6RFLDO�5LJKWV�
This paper explores the emergence of the new discourse of labour and social rights in 
the world of work and focuses in particular on how this discourse is being used in the 
European Union and the ILO. 

2. 5RVHPDU\�2ZHQV (University of Adelaide):  

(TXDO�DQG�2SSRVLWH"�7UDQVIRUPLQJ�$XVWUDOLDQ�/DERXU�/DZ�LQ�WKH�
��VW�&HQWXU\�
My paper will examine the transformation of Australian labour law effected by the 
new Work Choices amendments, which aim at incorporating Australia more fully into 
the global economy, and the possibilities for resistance and the pursuit of equality in 
the new regulatory environment. 

3. )UDQFHVFD�6FDPDUGHOOD (University of the Studies of Naples, "Federico" II):  

5HIOH[LYH�/DZ�EHKLQG�*OREDOL]DWLRQ��$�1HZ�3HUVSHFWLYH�
The paper will have a practical part with a comparison of the Soft Law in Pakistan and 
Cambodia, focusing on the socio-economic impact of the globalization and a 
theoretical part about the application of the reflexive law, using Habermas and 
Luhmann’s concepts. 

4. 5XWK�'XNHV (University of Glasgow):  

3URSHUW\�3DUDGLJPV�LQ�(PSOR\PHQW�5HODWLRQV�
In my paper I investigate the use of property paradigms in employment relations. I 
look both at attempts by those with a progressive agenda to use the idea of employee 
ownership to argue for limitations of managerial prerogative, and at the HRM 
motivational technique of giving ’ownership’ of operations or projects to employees. I 
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reject the use of property paradigms as unhelpful and argue instead for the importation 
of public law concepts to employment relations, focusing specifically on the idea of 
constitutionalization. 

5. $GHOOH�%ODFNHWW (McGill University):  

&RQWH[WXDOL]LQJ�7UDGH�/LEHUDOL]DWLRQ��/DERXU�/DZ��DQG�'HYHORSPHQW�
This paper considers the foundations of multilateral trade by emphasizing not only 
embedded liberalism in the North, but the importance of colonial exchanges in the 
South. The General Agreement on Tariffs and Trade reflects a managed trade bargain 
that defines the scope of employment policies, and labour law. The exclusion of labour 
migration is a key example of the boundaries. The paper argues that the contemporary 
relationship between trade and labour law must be considered in light of its historical 
context. Similarly, the contextualization reminds us that the relationship between trade 
liberalization and labour law in developing countries is hardly predetermined, but 
must be assessed with respect to the regulatory structures put in place to engage an 
export-oriented economy. Examples are drawn from Cambodia, the Caribbean 
Community (CARICOM), Korea, Mauritius, and Mexico (North American Agreement 
on Labor Cooperation). 

&RPSDUDWLYH�&RQVXPHU�,QGHEWHGQHVV��,���&RQVXPHU�&UHGLW�5HJXODWLRQ�
�������
Paper Session 

(Session Organizer) William C. Whitford, (Chair/Discussant) Iain Ramsay 

All panels sponsored by this IRC will explore the causes and solutions of consumer 
overindebtedness around the world. Some proposed solutions will be preventive in intent, 
seeking to prevent overindebtedness from happening in the first place. Others will be 
treatment oriented, helping consumers to avoid some of the adverse consequences of 
overindebtedness. This panel is focused on preventive approaches or the need therefore, with 
a particular focus on consumer credit in various forms. The topics of these papers are closely 
related to the papers presented in the Reponsible Lending panel. 

Topics: ECONOMY AND SOCIETY REGULATION 

3DUWLFLSDQWV�
1. /RLV�&��/XSLFD (University of Maine):  

&RQVXPHU�)LQDQFH�DQG�WKH�5HLQIRUFHPHQW�RI�&ODVV�6WUXFWXUHV�
The global consumer debt crisis can be traced not only to fragile economies, but also 
to strategic decisions made by credit industry participants. Two distinct markets for 
credit have emerged in recent years: one in which competitively priced credit products 
are offered to consumers with resources, access to information and experience with 
credit, and another, in which high-cost credit products are aggressively marketed to a 
population segment with lesser means and limited information. As access to credit has 
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become progressively more democratized, an increasing number of people presenting 
higher risk profiles are finding themselves buried in levels of debt from which there is 
no escape. This paper will critique the consumer finance system and market from the 
perspective of class. Questions of class and political and economic power have not 
been a central part of the public policy debate in the context of consumer law. The 
current legal and regulatory regime governing consumer credit contracts in the U.S. is 
designed to exacerbate the very problems created by the credit industry’s market 
practices. Premised on the concept of disclosure, consumer finance law in the U.S. has 
as its focus the concerns of the middle class, thus excluding the "estranged poor" from 
its protective reach. I propose to measure the regulatory and policy treatment of the 
U.S. credit market against the treatment of the market under the EU public and private 
law schemes. 

2. 6HID�&��)UDQNHQ (University of Tilburg):  

7KH�3ROLWLFV�RI�WKH�)HGHUDOL]DWLRQ�RI�&RQVXPHU�&UHGLW�5HJXODWLRQ�LQ�
WKH�(XURSHDQ�8QLRQ�DQG�WKH�8QLWHG�6WDWHV�
Currently, many Member States of the European Union apply higher standards of 
protection of debtors of consumer credit than the minimum standards prescribed by 
the extant Consumer Credit Directive. However, this may change if the latest draft 
proposal for an amended Consumer Credit Directive is to be adopted. Although this 
latest draft improves debtor protection to some extent, the most important changes are 
the introduction of maximum harmonization and the principle of home country 
control, albeit the latter with respect to a limited number of issues. This draft proposal 
may pave the way for a declining influence of Member States over consumer credit 
regulation and an on-average lower level of debtor protection within the EU. The 
phenomenon that federalization of consumer credit regulation may lead to lower 
standards is not unique to Europe. In the United States, state interest regulation has 
been pre-empted by the 1978 Marquette decision of the US Supreme Court, which 
essentially introduced the principle of home country control with respect to interest 
rates charged by lenders. In addition, industry lobbyists transformed federal disclosure 
rules, especially those relating to the finance charge, into a complex set of rules 
allowing many fees to be excluded from the finance charge. This paper investigates 
and compares the politics behind the federalization of consumer credit regulation in 
the EU and the US. 

3. /XNH�&��1RWWDJH (University of Sydney):  

5H�5HJXODWLQJ�&RQVXPHU�&UHGLW�LQ�-DSDQ��7KH�3ROLWLFV�DQG�
(FRQRPLFV�RI�&RQWHPSRUDU\�/DZ�5HIRUP�
Consumer credit markets in Japan are currently in tremendous turmoil. Part I outlines 
how the "lost decade" of economic stagnation since the early 1990s has cast a long 
shadow over consumer borrowers. Addressing record numbers of bankruptcies 
through a new insolvency regime is no longer enough. Attention has moved from 
"cure" to "prevention". The Interest Rate Restrictions Law was revised in December 
2006 to cap rates at 20%, eliminating a "gray zone" of higher rates allowed by another 
Law. Further amendments are also being considered to strengthen prohibitions on 
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credit contracts for amounts exceeding consumers’ repayment capacity. Part II of this 
paper emphasizes remarkable recent judicial activism behind these changes. Part III 
also confirms a more open legislative reform process, including a greater consumer 
voice, leading to re-regulatory tendencies despite a decade of economic liberalization. 
Generally, such shifts in consumerism and law reform restore a welcome balance in 
Japan, providing sounder incentives as well as greater democratic legitimacy. 
However, Part IV warns that the pendulum risks swinging too far the other way, at 
least in the field of consumer credit. The arguments even of mainstream economists 
may be too readily ruled out of order. Gangsters on the edges of the industry.might 
have been better countered through more direct action. The risk also remains that 
Japan’s new re-regulatory regime may instead lead to even more consumer 
bankruptcies. Nonetheless, provided such risks are taken on a fully informed basis, 
they may validly be taken in any true democracy. 

4. 5LFKDUG�&��:LHQHU (University of Nebraska):  

$�&URVV�&XOWXUDO�DQG�(PSLULFDO�$SSURDFK�WR�6WXG\LQJ�&UHGLW�&DUG�
5HJXODWLRQ�
This presentation describes a program of research that applies social analytic 
jurisprudence to test some of the assumptions in consumer bankruptcy law and policy 
in Western and Non-Western societies. The United States Congress passed the 
Bankruptcy Abuse Prevention and Consumer Protection Act of 2005 [hereafter 
BAPCPA] to address sustained increases in consumer credit and in the consumer 
bankruptcy filing rate over the past 25 years. Ostensibly, BAPCPA increased credit 
card disclosure requirements in reaction to problems with use of credit in the United 
States. Applying the method of social analytic jurisprudence, our work describes 
selected provisions from the newly enacted bankruptcy amendments that pertain to 
enhanced disclosure requirements, and then locates some of the behavioral 
assumptions implicit in these provisions. We developed an online analogue credit card 
shopping trip to use as an experimental paradigm to examine some of the assumptions 
and parameters in BAPCPA that Congress aimed at consumer credit use. Our 
presentation discusses in detail the psychological mechanisms (in this case largely 
emotional factors) that are likely responsible for the limited impact of enhanced 
disclosure in limiting credit use among consumers. In this presentation, we extend our 
analysis to examine the possible influence of disclosure rules adopted in other Western 
and Non-Western societies. We will end with a discussion of some modifications of 
our empirical paradigm to fit these other disclosure rules and suggest ways in which 
we (and others) might empirically study and compare disclosure assumptions in the 
credit regulation laws in diverse cultures. 

*OREDO�&KDOOHQJHV�LQ�+HDOWK�&DUH��������
Paper Session 

(Chair) Tamara Hervey, (Session Organizer) Cary Coglianese 

Topics: REGULATION 
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3DUWLFLSDQWV�
1. 0LFKDHO�5RVHQWUHWHU (Wissenschaftliches Institut der Ärzte Deutschlands (WIAD)):  

7KH�(IIHFW�RI�D�*HUPDQ�+HDOWK�/DZ�RQ�WKH�
8WLOLVDWLRQ�RI�0HGLFDO�6HUYLFHV�

The German health system as a health insurance model bases on the two principles of 
solidarity and parity financing what means, that both, employer and employee, have to 
bear a contribution for the insured party on equal terms. For the first time with the 4th 
Law for the Modernisation of the Health System from January 1st 2004 there was 
introduced a fee for the doctor's office to regulate the access for medical services. The 
theory of the "demand spiral" by Philipp Herder-Dorneich says that the demand for 
special goods maximises individual use in systems where every person has to pay a 
compulsory charge in spite of rising prices. It was examined by a linear regression for 
a synchrony model and by a categorical comparison for the longitudinal analyses 
whether the risen pays resulted in a lowered utilisation as was intentioned by the 
policy-makers and whether there were undesirable effects onto the incomes like being 
a handicap for the access to medical services. The data base used was the "Health 
Monitor" which is an access panel with 10.500 respondents required by the 
"Bertelsmann-Foundation" to act every six month. 

2. (ULF�9DQ�5LWH (University of California, San Diego):  

6WDQGDUGL]LQJ�6DIHW\�LQ�*OREDO�+HDOWKFDUH��
$JHQGDV��,QLWLDWLYHV��DQG�*RYHUQDQFH�RI�WKH�:RUOG�
$OOLDQFH�IRU�3DWLHQW�6DIHW\�

In October 2004, the World Health Organization established the World Alliance for 
Patient Safety, a program that "raises awareness and political commitment to improve 
the safety of care and facilitates the development of patient safety policy and practice 
in all WHO member states" (www.who.int/patientsafety/). With this general goal of 
promoting patient safety, the Alliance has set forth a variety of specific action areas 
that attempt to extend knowledge, along with best practices, related to preventing and 
mitigating adverse events in healthcare delivery worldwide. In this conference paper, I 
trace the development and progress of the World Alliance's action agenda, within a 
context of associated transnational patient safety initiatives, giving particular focus 
upon the effect that such global agendas and initiatives have for the governance of 
healthcare systems in Member States. Why has patient safety become a global health 
problem? How does international standardization improve patient care? What are the 
regulatory consequences for Member States? In order to address such questions, I 
present a comparison of the World Alliance's two Global Patient Safety Challenges, 
Clean Care is Safer Care and Safe Surgery Saves Lives. While noting some of the 
basic similarities (such as overall networking and reporting goals) and differences 
(such as type of intervention and timeframe) between the two campaigns, I call 
attention to how each promotes international safety standardization, and discuss the 
implications this has for the organization of healthcare systems. 

3. 6KLQ�5RX�/LQ (University of Washington):  
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7KH�5LVH�RI�)RU�3URILW�0HGLFDO�&RUSRUDWLRQV�LQ�
7DLZDQ��'HFOLQH�RI�3URIHVVLRQDOLVP�RU�+RQHVW�
$FNQRZOHGJHPHQW�RI�5HDOLW\"�

The health care system has changed dramatically over recent decades in Taiwan, 
especially the expansion of private hospital sector. For a long time, Taiwan strictly 
prohibits for-profit corporation ownership of medical facilities, assuming health care 
as a "public good" and charitable. Private hospitals are either owned by nonprofit 
corporations or physicians in order to keep medicine in physicians’ control. However, 
with little initial public notice, the Medical Care Act revised in 2004 requires 
physician-owned hospitals above a certain scale re-established as a medical judicial 
person that may pay dividends to its investors. The new legislation also allows for-
profit medical corporations to establish subsidiary institutions, including nursing 
homes, psychiatric rehabilitation institutions, and welfare institutions for senior 
citizens. Although the impact of this unheralded policy change in the organization of 
hospitals on the health care system is unclear now, it clearly heightens business side of 
medicine. This paper as a result discusses the social factors lead to the adoption of this 
new legislation and the possible impacts on the role of physicians. It begins with a 
review of the transformation of Taiwan’s health care system, which illustrates why 
physician and hospital organizations support this new type of ownership. Next, this 
paper analyzes physicians’ financial incentives that may contradict their professional 
responsibility to patients in different types of ownerships. It concludes with a 
discussion of what should the public pay attention on the development of health care 
"industry." 

4. +DQ�+VL�/LX (University of Washington):  

:KR�3OD\V�WKH�&ULWLFDO�5ROH�LQ�3DWLHQW�'XPSLQJ�LQ�
7DLZDQ"�0RQH\��3K\VLFLDQV��RU��*XDQ[L��

This paper and presentation examines who plays the critical role in the phenomenon of 
"Patient Dumping" in Taiwan. "Patient Dumping", is the practice of a hospital, which 
despite being capable of providing the needed medical care, transfers a patient to 
another institution or refuses to treat a patient because they view them to be 
undesirable. By examining the high profile "Baby Qiu" case, this article argues that 
"guanxi", the Chinese concept of personalized networks of influence, allows for a lack 
of transparency in the social system that results in patient dumping. In other words, 
rather than the reasons, such as the money, insurance coverage, malpractice litigation 
and physicians’ preference, the non-transparency of information causing by "guanxi" 
culture is most crucial reason for the unjust distribution of our scarce medical 
resources. This paper will argue that greater transparency and accountability are 
needed in Taiwan’s medical system to moderate this unreliable power structure and 
pose some solutions to counteract the harmful effect of "guanxi" on access to 
healthcare. This paper will introduce the Taiwanese healthcare system, as well as 
those of countries with the influence of Chinese culture, such as Japan, Korea and 
mainland China where "guanxi" also is prevalent throughout society. 

5. 0DQMDUL�0DKDMDQ (Cornell University):  
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/DZ��3XEOLF�+HDOWK�DQG�&LWL]HQVKLS��6FLHQFH�LQ�WKH�
&RXUWV�LQ�6RXWK�$IULFD
V�$,'6�(SLGHPLF�

The AIDS epidemic in South Africa has triggered a medical state of emergency in the 
country and has become the site for unprecedented face-offs between the national 
government on the one hand, and scientific experts and civil society groups on the 
other hand. Many of these conflicts have been settled in the courts which, in 
successive pivotal judgments, have ruled on what constitutes good science, relevant 
expertise and appropriate public health policy in combating the AIDS epidemic. As 
such, the courts effectively have themselves become a site for the production of 
scientific knowledge. This paper will examine some of the cases in which the 
Constitutional Court and other lower courts have challenged government policies and 
consistently affirmed individual economic rights enshrined in the Constitution. The 
courts’ focus on individual rights has encouraged a shift in understanding of public 
health in the country: public health goes from having an orientation towards large-
scale prevention, to being about individual-oriented, rights-based access to treatment. 
Perhaps most importantly, implicit in this emerging conception of public health in 
South Africa is an entire image of citizenship and the state. Public health, and the 
trend of legal judgments, represents a template for a vision of South Africa in which 
citizens are the bearers of a rich raft of rights, and in which there is a constitutionally 
adversarial relationship that the citizens have with the state. 

/DZ�DQG�0HQWDO�+HDOWK��������
Paper Session 

(Session Organizer) Elizabeth Holzer, (Chair/Discussant) Sidney Watson 

Topics: HEALTH AND MEDICINE 

3DUWLFLSDQWV�
1. )XPLH�6XJD (Hosei University, Tokyo):  

:KHUH�6KRXOG�7KH\�%H�3XW�WR�%H�3ODFHG"�7KH�
3RVVLEOH�3KHQRPHQRQ�RI�-XULGLILFDWLRQ�ZLWKLQ�
)DPLOLHV�WKURXJK�$GXOW�*XDUGLDQVKLS�6\VWHP�

How we should evaluate the possible phenomenon of what would be called 
"juridification" within families in contemporary society? The paper examines this 
question through comparative research on "adult guardianship system" in Japan and 
the UK, with some reference to Swedish and Australian jurisdictions (particularly, in 
the state of New South Wales). Adult guardianship in the paper includes both its 
contractual (or ’private law’) form, as well as its statutory form, although the author 
takes the former as its mainstream. The argument in this article is not simply about the 
cultural conflicts between an "autonomy model" and "collectivism model" (or cultural 
resistance of the latter to the former), the focus of much previous scholarship, but 
rather is about the phenomenon of "juridification" within families, in particular, the 
other phases of "juridification" which should equally be taken into account. This other 
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phase of "juridification" which is the focus of this paper, goes beyond the argument 
that in contemporary society there is greater reliance on law (that is, "courts") to settle 
down their disputes because of the breakdown of families or communities. Rather, the 
emphasis is on the term’s most neutral sense of itself: that the law is more "pervasive" 
within ordinary citizens’ lives in contemporary society. The paper therefore 
concentrates on the desirable place for "informal substitute decision-assistants" who 
are exemplified by families and close friends and relatives in the adult guardianship 
system. Where should they be put to be placed? They would remain within the law, 
but would be accorded a different status which could be accorded the same legal 
respect. 

2. 0DU\�'RQQHOO\ (University College Cork):  

7KH�3URPLVH�RI�3DUWLFLSDWLRQ�E\�/HJDOO\�,QFDSDEOH�
$GXOWV�LQ�+HDOWKFDUH�'HFLVLRQ�0DNLQJ��5KHWRULF�RU�
5HDOLW\"�

The principle of involving incapable adults in decision-making about their healthcare 
has been a relatively recent legal innovation. However, it is now increasingly accepted 
that, in theory at least, the incapable adult’s views must be sought and that her 
participation in the process of decision-making must be facilitated. This approach is in 
evidence in the recent Mental Capacity Act 2005 (England and Wales), which 
requires, so far as is "reasonably practicable" that patient participation be encouraged 
and that the patient’s ability to participate be enhanced. At a conceptual level, the 
move towards patient participation is attractive. It enables decision-makers to move 
beyond the false dichotomy of legal capacity or incapacity and recognises that, in 
reality, capacity operates as a continuum. There are also therapeutic and practical 
benefits to be derived from allowing patient involvement. However, there are also 
reasons to be sceptical regarding what can be achieved by patient participation. This is 
especially the case where the patient’s desires conflict with accepted perceptions 
regarding her best interests or with the sanctity of life principle. The reality of patient 
participation may fall far short of its promise, serving only a rhetorical purpose and 
having little real impact on the ultimate resolution of the decision-making process. 
This paper seeks to evaluate what can be delivered by the participative model for 
decision-making for legally incapable adults, exploring the matter from a conceptual 
and a practical perspective. It argues that, without engagement with the limitations of 
the model, the law will fail to deliver an appropriate response to the challenges posed 
by incapable patients. 

3. (]UD�+DVVRQ (University of Nottingham):  

&DSDFLW\�WR�0DUU\��/DZ��0HGLFLQH��DQG�
&RQFHSWLRQV�RI�,QVDQLW\�

Historically English law has not constructed insanity as intrinsic to the individual, but 
rather as something to be determined by his or her abilities within the context of a 
particular situation. Thus whilst traditional medical discourse centred around concepts 
of disease and diagnosis, legal discourse has tended to focus on the question of 
whether individuals are responsible for themselves and their actions. The courtroom 
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provides the most visible forum within which the discourses of law and medicine 
interact. Yet it is suggested that, within the civil law context, this has been left largely 
unexamined by historians of madness. This paper seeks to begin to address that ’gap’, 
through an exploration of the use of medical testimony in cases of competency 
determination in marriage. Using a small number of Victorian cases - claiming nullity 
of marriage on the basis that the respondent spouse was insane at the time of marriage 
and thus unable to give valid consent to the marriage contract - it will examine the 
nature of the relationship between law and medicine. This examination will include 
the character and quality of medical evidence submitted, the extent to which judges 
were prepared to submit to, or indeed to challenge medical expertise, and how the 
courts ultimately went about the task of adjudicating on an individual’s state of mind. 
As such, it is hoped that the findings will contribute towards a more comprehensive 
understanding of insanity in nineteenth century England. 

4. &ODLUH�0XUUD\ (University College Cork):  

([SORUDWLRQV�RI�*HQGHU�,VVXHV�LQ�WKH�,ULVK�0HQWDO�
+HDOWK�6\VWHP�

The mental health system provides a discussion site for a number of feminist theorists 
who argue that it is a patriarchy which operates to control women (Chesler (1974); 
Ussher (1991)). The argument is based on the fact that women form the majority 
group within the mental health systems in the US and the UK. However there are 
flaws with the theories of Chesler and Ussher, for example they offer no reform 
model, they fail to acknowledge that not all women are situated alike, and they do not 
adequately recognise the position of men within the mental health system. In contrast 
Allen (1986) notes there is a distinction between "what is constitutive of psychiatry 
and what is contingent to it". She suggests that there is sexism in operation in the 
mental health system, but that the system is not constructed as a patriarchy. Prior 
(1999) adopts a gender based analysis of the mental health system, but does not focus 
exclusively on the position of women. This paper examines the applicability of the 
above theories in the context of the Irish mental health system. In Ireland the statistical 
landscape is unique as men form the majority of those receiving in-patient psychiatric 
treatments. However there are still gender issues in operation in the Irish mental health 
system, for example more women than men are treated as voluntary patients. The 
effect of this is that women more than men cannot avail of the safeguards provided by 
the Mental Health Act 2001. 

$OWHUQDWLYH�5HJXODWLRQ�LQ�+HDOWK�&DUH�,��(8�DQG�86�3HUVSHFWLYHV��������
Paper Session 

(Session Organizer) Louise Trubek, (Chair/Discussant) Tamara Hervey 

The panel explores the emergence of new approaches to governance of health care in the 
European Union and the United States. The papers discuss a set of alternative regulatory tools 
currently being utilized or envisioned such as data collection and public dissemination; 
fianncial incentives tied to good practices; and transparency. These new technigues present 
practical and conceptual challenges for tradiitonal command and contrrol legal institutions 
and raise issues of democratic legitmacy. 
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Topics: HEALTH AND MEDICINE REGULATION 

3DUWLFLSDQWV�
1. 6LGQH\�:DWVRQ (Saint Louis University):  

*UDIWLQJ�&RPPXQLWDULDQ�9DOXHV�2QWR�WKH�
,QGLYLGXDO�$XWRQRP\�7UHH��$�'LVFXVVLRQ�RI�WKH�
0DVVDFKXVHWWV�+HDOWK�5HIRUP�/HJLVODWLRQ�

Massachusetts is the first state in the United States to pass legislation with the express 
goal to create universal access to health insurance. This presentation will examine the 
structure of this reform model which combines the language of personal and employer 
responsibility with a public commitment to provide affordable health insurance for all. 

2. 1DQ�+XQWHU (Brooklyn Law School):  

0DQDJHG�&DUH�$V�*RYHUQDQFH�
This paper will analyze how the new discourses, identities and technologies associated 
with the ascendance of managed care in the U.S. function as a form of governance 
operating through the contemporary health care system. 

3. 'DYLG�)UDQNIRUG (Rutgers University, Camden):  

7KH�3ROLWLFV�RI�3D\�IRU�3HUIRUPDQFH�
In the United States pay-for-performance systems are rapidly proliferating, their 
adoption has been recommended by such influential entities as the IOM, and they 
appear to be positioned politically to become a dominant mode of reimbursement in 
both the private and public sectors. In this paper we first describe the current state of 
pay-for-performance reimbursement in the United States. We then present some 
reasons for its rapid dissemination despite the fact that there is virtually no evidence to 
support current and proposed systems that are touted as "evidence-based." We contrast 
this situation with that of other reimbursement systems like Medicare’s DRG-based 
prospective payment system for hospitals and Medicare’s RBRVS-based system for 
physicians, both of which were strongly grounded in health services research. Finally, 
we use this contrast to reflect on the political life of health services research more 
generally. 

4. 6FRWW�*UHHU (University of Michigan):  

&RPLQJ�DIWHU�WKH�&RXUW��+DUG�/DZ��6RIW�/DZ��DQG�
WKH�'HYHORSPHQW�RI�(8�+HDOWK�*RYHUQDQFH�

Health policy in the European Union is at a critical juncture: a moment in which 
decisions are highly contingent but, once taken, will shape politics and policy for the 
future. EU health policy is contingent because of its sideways development; it has 
emerged as an issue due to the decisions of the European Court of Justice rather than 
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member state volition. There is, accordingly, no established EU health policy 
community or trajectory. Perhaps predictably, the result of the shock has been a 
diverse set of proposals for European governance of health care, including almost 
every legal and soft-law tool available in the EU. Each has its own logics, lineages, 
policy tools and bureaucratic sponsors. But the decisions taken in this chancy situation 
will shape future policy because of the importance and "stickiness" of the EU- once 
the European Court of Justice has taken a decision, or legislation has passed, it is 
difficult to undo it. This paper explains the nature of the external shock that created an 
EU policy arena; the reasons that decisions taken now will be subject to the logic of 
path dependency; and the different hard law, soft law, and intergovernmental models 
that are being put forward. 

5. %lUEHO�'RUEHFN�-XQJ (University of Twente):  

:KDW�&DQ�1HZ�*RYHUQDQFH�/HDUQ�IURP�
7UDQVSDUHQF\�3URYLVLRQV�LQ�(8�*RYHUQDQFH�
5HODWHG�WR�3KDUPDFHXWLFDOV"�

Two important features of new governance are said to be a shift from representation 
towards more participation of stakeholders and a focus on the accountability of 
regulators. Effective participation and accountability require the transparency of 
regulation processes and their outcomes. To get insights into the problems and 
solutions regarding the provision of effective transparency the governance of the 
marketing of pharmaceuticals is a particular interesting case. Since the EU established 
rules on medicinal products the transparency of the effects and costs of drugs, as well 
as of the governance processes has been a subject of increasing attention and 
controversial debate. This paper explores the lessons that can be learned from the 
problems EU governance of pharmaceuticals has been confronted with in its efforts to 
provide transparency to consumers. In a first step we conceptualize the notion of 
transparency. What are the objectives of transparency of governance, what are the 
relevant subjects and quality requirements, and how can transparency be provided 
effectively? In a second step we deal with the main problems of the transparency 
discussion in EU drugs regulation. Finally we explore whether these problems are of a 
general nature, so that new governance could learn from the solutions that have been 
developed in the EU pharmaceuticals regulation. 

6. /RXLVH�7UXEHN (University of Wisconsin):  

5HJXODWLRQ�WKURXJK�,QIRUPDWLRQ��7KH�)LJKW�DJDLQVW�
&DQFHU�LQ�WKH�(8�DQG�86�

Measuring performance through health indicators and benchmarks is emerging as a 
regulatory tool in health care. This paper is a case study of the Fight Against Cancer in 
the EU and the US. In both jurisdictions this set of new governance tools are being 
employed to reduce the incidence of cancer. The paper explores how and why these 
new governance tools are succeeding by examining their interaction with traditional 
regulation, healthcare systems, and political institutions. 

5HFKW�XQG�8PZHOW�
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7KH�5LJKW�IRU�6DIH�(QYLURQPHQW��������
Paper Session 

(Chair) Michal Tamir, (Session Organizer) Menachem Hofnung 

Topics: HUMAN RIGHTS 

3DUWLFLSDQWV�
1. 'DYLG�&KDSDUUR (IISJ Oñati):  

21*V�	�*OREDO�:DUPLQJ��UHVKDSLQJ�OHJDO�
FRQFLXRVQHVV��7KH�FDVH�RI�WKH�%DVTXH�&RXQWU\�

In this new era, the apparent problem of Global Warming is bringing about many 
social responses and opinions. Most of those social movements seem to be directly 
influencing into the politic structure as first step to change the law secondly. I have 
recently observed how diverse NGOs and political parties are finding relevancy in 
their proposals not only in Basque Country but in the global socio - legal sphere. 
Therefore, the presentation will basically be on the study of the role of the NGOs in 
the Basque Country as agents of social change and how they shape social and cultural 
practises that constitute legal consciousness in an organizational and institutional 
context. 

2. 6DQJKDPLWUD�3DGK\ (University of Southern California):  

*UHHQLQJ�5LJKWV��$�6RFLR�/HJDO�$QDO\VLV�RI�
(QYLURQPHQWDO�5LJKWV�LQ�,QGLD�

The objective of this paper is to examine how law and society in India have negotiated 
on the crucial question of environmental human rights in India. It will show how 
environmental human rights norms have been internalized in the Indian social context. 
Through a study of important legal cases on issues of pollution and natural resource 
conservation- the Delhi Pollution case and the Godavarman case- I expect to show a 
new evolving consciousness of environmental right of a metropolitan nature in India. 
In India, since the Bhopal catastrophe, there has been a significant shift towards 
incorporating green values in the political space- partly as a response to the global 
developments to protect the environment and partly, as a renewed thinking based on 
domestic circumstances. This has engendered a genre of human rights law that gives 
credence to environment and is interestingly poised on values that draw from varied 
sources- though more closely it derives from the Indian Constitution, on a macro level 
it borrows from traditional and modern discourses and reflects a syncretic interaction 
between Indian social values and global discourses on human rights and 
environmental justice issues. This new environmentalism is qualitatively different 
from earlier visions of peoples' romance with nature; its locale is urban and concerns 
metropolitian. My study will provide an analysis of the extent to which transnational 
developments have influenced the legalization of environmental human rights in India. 
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It will demonstrate how multiple mutually reinforcing claims shape the domestic 
acceptance of environmental standards in India. 

3. -HVVLH�+RKPDQQ (University of Cambridge):  

7KH�5LJKW�WR�+RXVLQJ�DQG�&XOWXUDO�6XUYLYDO��:KDW�
&DQ�D�+XPDQ�5LJKWV�$SSURDFK�WR�&OLPDWH�&KDQJH�
LQ�WKH�$UFWLF�2IIHU"�

Global climate change has triggered a period of great instability in the Canadian 
Arctic. Indigenous communities are experiencing rapid social and cultural 
transformation: changes in the physical landscape are threatening the survival of their 
cultural traditions, including homes and shelter, which are dependant on snow and ice. 
This paper asks what a human rights approach to climate change can offer Northern 
communities. It analyses the potential contribution of the human right to housing, 
which recognises that housing must be culturally adequate; that its location must allow 
access to employment and social facilities; and that certain services, materials, 
facilities and infrastructure be available to the dwellers. These elements take on 
special significance for the Inuit because of the unique nature of their homes and 
building materials, and the location and climate-specific nature of their ways of life. 
Secondly, the paper examines potential contributions of the emerging approach of the 
right to maintain cultural traditions. Can this principle respond to the threat of cultural 
extinction of practices that are jeopardized by climate change, such as the act of going 
out onto the land, and the skills that develop in this context? These human rights 
approaches may offer novel opportunities for the Indigenous communities in the North 
to resist and adapt to climate change. However, there are limitations in the human 
rights approach which must be identified. The paper attempts a critical analysis of the 
prospects and boundaries, so that human rights strategies can be pursued with greater 
awareness of their implications. 

4. 3LHUHW�-XOLHQ (Université Libre de Bruxelles):  

,V�7KHUH�6XFK�D�5LJKW�$V�D�5LJKW�WR�6DIHW\"�
For several years, the ubiquity of the safety issue has been accompanied by an 
increasingly stronger claim to a subjective right to safety. Thus, in Belgium, the 
existence of this right, and the correlative obligation for the authorities to guarantee its 
respect, regularly appear in the reasons for various texts which have recently modified 
the criminal law and the criminal procedure. Does this right exist? What does it cover: 
a right to objective safety, bearing on the absence of infringement to the people and 
their goods, or a right to the subjective safety which would proscribe any feeling of 
fear ? What would be the nature of such a right: can we classify it, as do the dominant 
uses, among the human rights ? Moreover, can this right be mobilized by judges or is 
it simply a general principle without constraining value ? Lastly, the legitimacy of the 
recognition of such a right should be called into question, taking into consideration the 
traditional and contemporary missions assigned to the legal regulation. Indeed, the 
emergence of a subjective right to safety seems closely related to the concept of a Risk 
Society, which would call for an in-depth rethinkinking of the role devolved to this 
type of regulation. 
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5. 1LQD�3LSSDUW (Otto-von-Guericke Universität Magdeburg):  

(QYLURQPHQW�DO��6HFXULW\�
Initially environment and its protection is not an integral part of security policy. The 
widened security term, which is the basis of the german foreign policy, widened the 
traditional security concept by themes as environment (amongst other themes). 
Environmental associations were delighted -hoping that this change would put 
environment higher on the governmental priority list. These hopes have vanished. By 
wideninig the security concept the state became the centre of interest and action - 
military actions to defend from possible threats come to the fore. Therefore many 
interesting working stategies as well as concepts of non-governmental organisations 
are 'lost' for environmental protection. This means: The widened security concept did 
environment no good - options of action diminished. Still- how can environmental 
associations change their strategie and take advantage of the changed priorities? 

,QWHUQDWLRQDO�,QVWLWXWLRQV�DQG�WKH�(QYLURQPHQW��������
Paper Session 

(Chair) David Levi-Faur, (Session Organizer) Cary Coglianese 

Topics: ENVIRONMENT AND LANDSCAPE 

3DUWLFLSDQWV�
1. .DUHQ�'RQDKXH (University of La Verne) <kdonahue@ulv.edu>:  

7KH�/DZ�RI�WKH�6HD������WR�������7KH�(IIHFWV�RI�WKH�
6HFRQG�%LOOLRQ�3HRSOH�$GGHG�WR�WKH�3ODQHW�

The theory behind my work on the history of the law of the sea is a structural-
functional theory of human ecology that examines the interdependent relationships 
among population, organization, environment, and technology. Most of this work was 
completed using the League of Nations Archives located in the Library of the United 
Nations Office at Geneva, in the Palais des Nations, Geneva, Switzerland, which is the 
world repository for international law of the sea materials. For this paper, I have 
chronicled the changes in ocean law between 1800 and 1930, that were shaped by 
increasing interest in the seabed and airspace above the ocean, concern with oil 
pollution of the marine environment, apprehension about whaling, interest in halibut 
and salmon fisheries, and involvement of the League of Nations in the law of the sea. 
This study examines the ocean as a source and a sink-a resource for animals, minerals, 
and vegetables, and a depository for waste. It is an analysis of the determinants of 
change in the law of the sea over time, focusing on the second billion people added to 
the planet. With world population increasing at unprecedented rates and technology 
advancing rapidly, we can expect that these two factors will continue to be the most 
significant factors in future changes in ocean law. 

2. 1HOL�'LPLWURYD (Humboldt-Universität zu Berlin) <skatova@web.de>:  
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7KH�(QYLURQPHQWDO�3ROLF\�RI�%XOJDULD�LQ�WKH�
&RQWH[W�RI�WKH�$GDSWDWLRQ�WR�WKH�(XURSHDQ�
6WDQGDUGV��(FRQRPLF�,QVWUXPHQW
V�$SSURDFK��
.\RWR�3URWRFRO�

The environmental problems belong to the global problems nowadays. The basic 
economic, politics and social changing. As processes in the East European countries 
open the unique opportunity for improving the quality of the protection of the 
environment in the whole Europe. Bulgaria as an East - European country and also as 
a candidate for a membership of the European Union, has already achieved a lot of the 
field of the environmental policy, but even though Bulgaria was accepted as a member 
of the EU first with the enlargement wave in 2007. According to the environment, the 
negotiations with Bulgaria are closed on the part of EU on 30 of June 2003. Even 
these progresses, there are still a lot of deficits and one of this is the implementation of 
the economic instruments in ecology. On the basis of the reduced success of the other 
form of instruments, the economic instruments are the most benefiting, especially in 
the area of the water- and air pollution and became to be more and more important. 
Since the 70’ years the economic instruments in ecology are analyzed and discussed, 
and the strategies are developed. There is one matter of fact: the environmental 
problems, according to the air- and water pollution exist not only at the national and at 
the regional level, but also they are questions of the global environmental policy. The 
ratification of the Kyoto Protocol by the Russia Federation was a key issue for 
establishing cooperation between all the Protocol - countries, since the Kyoto Protocol 
will create a common framework for such cooperation. In this context the paper 
should be a contribution for the improvement of the environmental situation in 
Bulgaria, but also for the right way of the taking - over and adaptation to the European 
norms and standards. 

3. .DUROLQD�=XUHN (European University Institute) <karolina.zurek@eui.eu>:  

6RFLDO�,PSOLFDWLRQV�RI�(XURSHDQLVDWLRQ�RI�5LVN�
5HJXODWLRQ��

A commonly overlooked aspect of current Europeanization of food safety policy in the 
common market are the often unintended, sometimes counterproductive, and always 
complex social consequences caused by this type of risk regulation. Contemporary 
research has largely been concerned with analysing the institutional problems of risk 
regulation, focusing upon the role of science in the policy making process, the 
separation of risk assessment and risk management, and related problems of 
legitimacy and accountability. Very little attention, however, has until now been given 
to the economic and social impact of risk regulatory decisions and matters of 
distributive justice involved. It is here argued that the economic and social dimensions 
of European risk regulation can-if not duly recognized, analysed, and integrated with 
the political and legal process-lead to potentially critical challenges to European 
solidarity and social policy. My research attempts to address these currently 
marginalized aspects by following three different-yet interrelated-paths of (1) 
examining the market mechanisms which affect diversity and competitive advantage, 
(2) analysing the "embeddedness" of risk regulation and the diversity of risk 
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perception, and (3) addressing questions of solidarity in bearing the costs of common 
regulatory standards and related problems of distributive justice. 

4. &ULVWLDQH�'HUDQL (Catholic University of Santos) <cderani@uol.com.br>:  

&HUWLILFDWLRQ�RI�)RRG�3URGXFWV��(QYLURQPHQW��
(FRQRPLF�(WKLFV��DQG�/DZ�

In order to inform consumer, protect the environment and improve economic 
development, a palette of labels has been introduced on the market of food sometimes 
enforced by national laws, sometimes by independent action of economic player 
searching for gains in competitiveness doing a kind of "fair trade" and "environment 
friendly" products. The Convention on Biological Diversity and FAO - Food and 
Agricultural Organization of the United Nations regulate the protection of 
environment and at the same time search for a best way of living of indigenous 
cultures by valuing their knowledge and practices. In the other hand the World Trade 
Organization has been showing a certain resistance to accept new economic 
instruments in order to protect the environment and improve economic development. 
This paper will discuss the action of international organizations, private and national 
actions for a better production, consumption and environment protection. 

5HJXODWLQJ�1DWXUDO�5HVRXUFHV��$XWKRULW\�YHUVXV�5LJKWV��������
Paper Session 

(Chair) Jason S. Johnston, (Session Organizer) Cary Coglianese 

The session explores how groups negotiate control over natural resources in settings around 
the world with cases ranging from elite control to participatory planning. 

Topics: ENVIRONMENT AND LANDSCAPE 

3DUWLFLSDQWV�
1. <XYDO�)HOGPDQ (Bar-Ilan University) <yfeldman@mail.biu.ac.il>:  

:HUH�$OO��/HJDO�'ROODUV��&UHDWHG�(TXDO"�
Law and economics scholars have also treated legal payments as fungible. To put 
things in the terminology often used by legal economists, legal payments are a price 
set for an activity. Just as a dollar paid for a tomato is identical to a dollar paid for a 
cucumber, so are a dollar paid as a pollution tax to the government and a dollar paid as 
compensation to the party injured by the pollution. The two simply represent the price 
a polluter must pay in order to engage in the polluting activity. Our goal in this study 
is to explore how different characteristics of legal payments affect the way in which 
people perceive them, and as a result the way they might behave. The three 
characteristics we focus on are: (a) the timing of the payment - we distinguish between 
payments that are made prior to committing the wrongful act and those made after the 
act has already been committed; (b) the identity of the party to which the payment is 
made - we distinguish between payments that function as compensation and are 
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therefore paid to the injured party and those that are paid to a third party; and (c) 
whether or not the payment was probabilistic - we distinguish between payments that 
are certain and those that are not. We conjecture that social norms, cognitive biases, 
and other forces, could cause people to behave differently under legal rules that create 
similar economic consequences. More specifically, we expect that when the legal 
payment is done in advance, and to the party who was harmed by the behavior, the 
similarity to a price will be greater, leading people to show greater willingness to 
engage in the harm creating behavior if they find it beneficial. As the legal structure 
shifts away from the paradigmatic structure of a price, by moving the payment after 
the fact and adding a probabilistic elements to it, people might be less inclined to treat 
the legal payment as a price, leading them to be less willing to engage in harm creating 
behavior even if it is in their best interest to do so. Using a sample of 420 students, we 
employed a between-subject, three-factor design. Each factor was divided along two 
levels: timing of payment (ex-ante v. ex post), identity of recipient (state vs. injured 
party), and the level of certainty (certain vs. probable). Participants were randomly 
divided amongst the six experimental conditions. In each experimental condition, a 
questionnaire was introduced with a hypothetical scenario that involved the behavior 
of an owner of a factory that creates a negative externality in its production process. 
Following the scenario, participants were asked about their likely behavior, as well as 
their social, legal and moral perceptions. Overall, we found that participants were 
more likely to produce the fertilizer when they paid the individual, when they paid in 
advance and when the payment was not probabilistic. 

2. 6DQJKDPLWUD�3DGK\ (University of Southern California) <spadhy15@hotmail.com>:  

%DWWOLQJ�IRU�&OHDQ�:DWHU��$�6RFLR�/HJDO�$QDO\VLV�RI�
WKH�&OHDQ�*DQJD�&DPSDLJQ�

Water rights are an emerging concern of the international community. The 
developments in human rights law in recent years have led to paradigm shifts in 
developmental discourse to include water as a fundamental human right. My paper 
proposes to examine the water debates in the socio- legal realm in India and draw 
attention to the spatial and cultural connotations of this right. I will contextually 
scrutinize the analytical frameworks employed by social advocates and the Judiciary 
in India in considering issues of equal access and rights to clean water, in the case of 
the Ganga Pollution Case. My contention is that right to water connotes diverse 
meanings that are contingent on the social, spatial and cultural context. The Ganga 
Pollution case is a landmark case on water rights in India; highlights the urbane 
mobilization for a healthy environment, vindicated by the Court. The case was the 
result of a public interest petition, directed against pollution caused by the industrial 
effluents. Socially the case is significant for the symbolic importance of river Ganga to 
Hindu mythology- a river known to Hindus for its purificatory qualities. The Ganga 
case will throw light on the interpretation of the rights in local contexts and will 
illuminate on the multiple mutually reinforcing claims that shape the domestic 
acceptance of international principles. It will particularly show how cultural values 
and spatial context impact on the meaning of right to water. 

3. 6DWLVK�6KDVWUL (University of Rajasthan) <satishshastri9@yahoo.co.in>:  
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0LJUDWLRQ�DQG�WKH�5LJKWV�RI�,QGLJHQRXV�3HRSOH��$Q�
,QGLDQ�3HUVSHFWLYH�

ABSTRACT Migration and The Rights of Indigenous People- an Indian Perspective 
By Prof. Satish C. Shastri One of the major problems faced by the presence society is 
migration of the scientist, intellectual in other man power. India is no exception to it. 
Migration has created so, many social problems including organise crimes like 
trafficking, silvery and prostitution. There are myriad reasons of transnational 
migration such as civil war or war like situation, criminal violence, poverty, hunger, 
political volatile situations etc.. These factors also results into intra country migration. 
The constructions big dams have also created the problem of environmental refugees. 
This problem has been highlighted by Sardar Sarovar Projects, Narbada Dam Project, 
Kavery Dam Project and other big projects in India. The rehabilitation, compensation 
and resettlement are the major problems created by big dams. This has also affected 
the rights of indigenous people, who were leaving in the forest from times 
immemorial. There were sovereign rights of these people to live in forests and make 
use forest produced. In case of construction of dam, they have to migrate to another 
place, are compelled to change their place and leaving style, have to abandon their 
right to use or enjoy forest products including use of medicinal plants. Keeping in 
view this social transformation, the Government of India has come out with a draft on 
Right of Tribal people and has presented a bill in the Parliament entitled the Scheduled 
Tribes (Recognition of Forest Rights) Bill, 2005 recognising the specific right of tribal 
people (indigenous people) to live in forest, manage them and use the forest produces. 
But it has yet to see light of day. 

4. (PPD�$OJRWVVRQ (University of the Witwatersrand) <emmaa@mweb.co.za>:  

&URVV�%RUGHU�&RQVHUYDWLRQ��&ULPH�&RQWURO�DQG�
&RPPXQLW\�3DUWLFLSDWLRQ�LQ�WKH�*UHDWHU�/LPSRSR�
7UDQVIURQWLHU�3DUN�

The Great Limpopo Transfrontier Park, a joint initiative between Mozambique, South 
Africa and Zimbabwe, serves as a case study of how the local landscape of community 
participation and crime control fails to ’cross border’ and create uniformity and 
consistency in the implementation of conservation laws and policies. Changed 
narratives of biodiversity conservation has at a local level given rise to community-
based approaches to conservation and an increased (although limited) respect for 
human rights in the execution of crime control measures. This is in contrast to the 
previously dominant ’fortress conservation’ approach. Recent developments however 
suggest that the change largely results from the self-interest of the conservation 
constituency and increased political pressure in countries with renewed democracies. 
South Africa, with its strong constitutional mandate, has over the last decades 
generated a comprehensive body of legislation that compel conservation agencies to 
embrace the community approach. At a local level, communities adjourning the 
Kruger National Park (one of three components of the GLTP) are rightfully consulted 
on the new park management plan. However, consultation is limited to the South 
African constituency with communities in Mozambique not only excluded from the 
process but also evicted from their land in favour of park expansion. Similarly, the 
control of wildlife offenders (mostly alleged Rhino poachers) in Mozambique 



 4

continues ’as in the past’ with no or little external oversight. This paper analyses the 
body of legislation that aims to give effect to the varied obligations under the 
Convention of Biological Diversity in the three study countries and argues that 
inconsistencies in the implementation of such legislation has lead to a failure for both 
community conservation and just crime control which ultimately poses a threat to the 
success of cross-border conservation. 

5. 6\OYLD�(EHUVEHUJHU (University of Kassel, Germany) <ebersber@yahoo.com>:  

3HUFHSWLRQV�RI�$XWKRULW\�DQG�7HUULWRU\��7KH�
1RUPDWLYH�%DVLV�RI�)RUHVW�8WLOL]DWLRQ�LQ�&HQWUDO�
6XODZHVL��,QGRQHVLD�

The understanding of how resource users perceive legal constraints is vital for the 
implementation of conservation strategies. In this paper I study the perception of the 
legal environment of forest utilization in four villages in the vicinity of Lore Lindu 
National Park (LLNP), Central-Sulawesi, Indonesia. It is shown how neither rules nor 
sanctions form the basis of these perceptions. In contrast, forested land is socially 
constructed according to which authority governs a certain spatial area. The analytical 
categories that arise include privately owned forest, community forest administered by 
the village government, customary land, and protected forest controlled by the state. 
The characteristics of forest territories vary along the lines of the governing authority, 
ways of acquisition, sanctioned utilization and the forest produce available. In legal 
reality these forest territories are not mutually exclusive but overlap. Their relations, 
how authoritative institutions assume their role, and how actively the latter advocate 
their claim vary considerably in the villages under study. Taking the LLNP as the 
point of departure, it is shown that the effectiveness of these forests categories in 
guiding potential resource users and hence in maintaining their significance depends 
on the attitude and actions of the other territorial regimes. The LLNP’s administration 
commands limited manpower and financial resources only, which results in minimal 
direct enforcement. It therefore depends heavily on the support of the local 
governments. Their authority in land registration and conflict resolution translate into 
powers of individuals like the village headmen, who in this way take on a crucial role 
in maintaining remaining forested areas. 

/HJDO�&KDQJH�DQG�&OLPDWH�&KDQJH��������
Paper Session 

(Session Organizer) Cary Coglianese 

Topics: ENVIRONMENT AND LANDSCAPE 

3DUWLFLSDQWV�
1. 6DUDK�3UDOOH (Syracuse University):  
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6WDWHV��&RXUWV��DQG�1DWXUH��7KH�,PSDFW�RI�6WDWH�/LWLJDWLRQ�RQ�
1DWLRQDO�(QYLURQPHQWDO�3ROLF\�
In October 2003, attorneys general from twelve U.S. states filed suit against the 
federal government in an attempt to compel the Environmental Protection Agency to 
regulate so-called "greenhouse gases." This lawsuit appears to be part of a growing 
trend in which state attorneys general are attempting to shape national environmental 
policy through the courts. This practice, dubbed "legislation through litigation," is the 
focus of this paper. My paper examines all state-initiated lawsuits against the U.S. 
federal government and private parties in federal courts from 1970 to the present. Over 
300 cases are examined, with the goal of tracing litigation patterns and trends. The 
second part of the paper analyzes the political and policy consequences of these 
lawsuits, focusing in particular on recent multi-state lawsuits that address national 
environmental problems. The analysis examines how the courts, Congress, 
government agencies, and the media have responded to the litigation. This research 
will expand our understanding of the role of litigation and "judicial entrepreneurs" in 
environmental politics and policymaking. On the one hand, proponents of state 
environmental litigation praise activist state attorneys generals on the grounds that 
they are effective policy entrepreneurs in an otherwise moribund federal regulatory 
environment. But critics of such litigation claim that the judicial arena is not the 
proper place to settle conflicts over national regulatory standards. They argue, among 
other things, that these lawsuits forward an adversarial model of policymaking that is 
inefficient and ineffective. While the debates over these lawsuits continue, very little 
empirical research exists in which to evaluate them. This paper attempts to fill this 
gap. 

2. 6XPXGX�$QRSDPD�$WDSDWWX (University of Wisconsin):  

*OREDO�&OLPDWH�&KDQJH��&DQ�+XPDQ�5LJKWV��DQG�+XPDQ�%HLQJV��
6XUYLYH�WKLV�2QVODXJKW"�
Much has been written and argued about global climate change since its emergence in 
the late 1970s. From a total rejection to a gradual and rather reluctant acceptance, the 
debate on climate change has been wrought with controversy. While the occurrence of 
global climate change is no longer seems to be challenged, the issue now being 
debated is "how much" and "when". While nature would have contributed to the 
process, it is no longer seriously disputed that it is a human-induced phenomenon. The 
human cost of climate change will be astronomical. These range from the very 
survival of human beings to adapting to different livelihoods, crops, cultural practices, 
and even a different lifestyle as well as displacement and migration in some instances. 
Thus, a broad range of human rights can be violated as a result of global climate 
change. This paper seeks to discuss the impact that global climate change will have on 
the realization of human rights and the implications for international law. It discusses 
the protected rights that could be violated as a result of climate change, the response of 
the international community to global climate change and its adequacy, and how 
international law must respond to the threat posed by climate change. It also seeks to 
deal with the new category of people called "environmental refugees" who have 
become displaced as a result of environment-related causes which are exacerbated by 
climate change. It is also predicted that some of these environmental problems caused 
by global climate change - soil erosion, deforestation (and desertification), and lack of 
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potable water - will play a role in increasing the incidence of conflict thereby 
undermining regional and/or international peace and security. In short, global climate 
change can give rise to complex, inter-woven issues at the international level leading 
to unprecedented changes in international society. The paper seeks to discuss whether 
the present international legal order can cope with these challenges. Given that these 
concerns cut across a wide spectrum of issues - environmental, economic and social - 
it would seem that global climate change poses a particular challenge to sustainable 
development. In other words, global climate change can undermine the very process of 
sustainable development - a process that was endorsed by the international community 
at the Rio Conference on Environment and Development in 1992 and reiterated at the 
World Summit on Sustainable Development in 2002. Key words - Global Climate 
Change, Environment, International Human Rights Law, Sustainable Development, 
international peace and security, environmental refugees. 

3. &LQQDPRQ�&DUODUQH (University of Oxford):  

1RWHV�IURP�D�&OLPDWH�&KDQJH�3UHVVXUH�&RRNHU��/RFDO��6WDWH��DQG�
&LYLO�6RFLHW\�$WWHPSWV�DW�7UDQVIRUPDWLRQ�0HHW�1DWLRQDO�5HVLVWDQFH�
LQ�WKH�86$�
Global climate change poses one of the most pressing environmental, economic, and 
social problems of the 21st Century. The USA bears a disproportionate burden for 
contributing to global climate change and has the capacity - if not the will - to be a 
world leader in combating climate change. Local, state and civil society efforts to 
transform climate change policy-making in the USA, however, have met with stiff 
resistance at the federal level, spurring a new era in American environmental policy. 
While the federal government was once the leader in environmental policy-making, it 
is now the laggard. Meanwhile, sub-federal actors find increasingly inspired ways to 
push for more progressive climate change policies. Much has been written about sub-
federal efforts to adopt climate change policies, but this is just the tip of the iceberg. 
From adopting local policies, to employing common law, criminal law, and tort based 
litigation, to using existing federal environmental laws, to invoking the jurisdiction of 
international institutions, civil society is utilizing every possible mechanism to 
overcome stagnation and resistance at the national level and thereby drive a 
progressive climate change policy agenda from the bottom up. This paper examines 
new and creative uses of local, national and international law to overcome federal 
resistance and to force legal transformations in climate change policy-making in the 
USA. 

4. -DVRQ�-RKQVWRQ (University of Pennsylvania):  

$Q�(FRQRPLF�$QDO\VLV�RI�'HFHQWUDOL]HG�5HVSRQVHV�WR�*OREDO�
:DUPLQJ��2SWLPDO�6WUDWHJLHV�ZLWK�'HYHORSPHQWDO�'LYHUJHQFH�
This paper analyzes the economics of liability and decentralized regulatory responses 
to global warming (including national or regional cap and trade schemes) and argues 
that given the radically diffferent developmental stages of various key carbon-emitting 
states, the optimal policy is one involving subsidies for carbon sequestration and 
provision of energy from low (or no) C02 sources. 
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5. ,OKDPL�2OVVRQ (Kent University):  

7KH�1RUPDWLYH�'HYHORSPHQW�RI�,QWHUQDWLRQDO�&OLPDWH�&KDQJH�
5HJLPH��7KH�,QWHUSOD\�EHWZHHQ�+DUG�DQG�6RIW�/DZ�
This paper portrays the normative structure of international climate change regime, 
consisting of 1992 UN Framework Convention on Climate Change, 1997 Kyoto 
Protocol and other additional elements, the practices of the Intergovernmental Panel 
on Climate Change, Global Environmental Facility and procedures of these 
institutions. The first part of the paper explains the international legal foundations on 
which the climate change regime is built, including how rules with different normative 
qualities, i.e. hard and soft law rules, are used in this regime. This part gives an 
overview of the role of various participants in the climate change regime, including 
both governmental and non-governmental actors. Part two covers the substantive rules 
of the climate change regime, including the reporting, review and non-compliance 
mechanisms and institutions and procedures established by the regime to oversee 
implementation, enforcement and future development. Part three explains the 
increasing role of soft law in environmental regime and climate change regime and 
analyses the interaction between legally binding and enforceable rules and legally 
binding but unenforceable and legally non-binding. Part four reflects on the effects of 
the interplay between hard and soft law on the normative development of the climate 
change regime and assesses their relative advantages and disadvantages. The paper 
concludes that both hard and soft law have differential effects on both rule 
development and effective implementation of climate change rules depending on three 
factors: ’political saliency’, ’the perceived state of scientific knowledge’ and ’the 
bargaining power of the states’ that favour either hard or respectively soft law. 

1DWLRQDO�DQG�,QWHUQDWLRQDO�/DZ�DQG�,QGLJHQRXV�3HRSOHV��������
Paper Session 

(Chair/Discussant) L Jane McMillan, (Session Organizer) Sally Merry 

International law, including human rights law, has proved a mixed benefit for indigenous 
peoples. National criminal law has, however, an often negative role in indigenous 
communities. 

Topics: INDIGENEITY AND FIRST PEOPLES 

3DUWLFLSDQWV�
1. (OHQD�&LUNRYLF (York University):  

)UDJPHQWDWLRQ�RI�,QWHUQDWLRQDO�/DZ�DQG�
,QGLJHQRXV�3HRSOHV
�&ODLPV�WR�6HOI�'HWHUPLQDWLRQ�

For indigenous peoples, the use of international law has been a double-edged sword. 
As they put forward claims to self-determination, indigenous peoples’ interests can be 
seen to collide with claims to sovereignty of states that see their territorial integrity 
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challenged. In addition, however, they collide with the interests of transnational 
corporate actors, whose importance has been increasing with regard to their economic 
and political power vis-à-vis governments and societal actors. Transnational 
corporations have, autonomously, in collaboration with domestic governments, or 
empowered by international treaties and organizations, such as NAFTA or the WTO, 
been able to pursue economic interests in the same regions claimed by indigenous 
peoples. One feature of contemporary public international law is the emergence of 
specialized and relatively autonomous legal sub-systems such as "human rights law" 
or "corporate governance", each with their own principles and institutions. This results 
in a conflict between different rule-systems and institutional practices, which in turn 
poses a challenge to the overall unity of international law. In the literature this is 
referred to as "fragmentation" or "legal pluralism". This essay explores the merits of 
these theoretical assessments by examining the consequences of those conflicts in the 
particular context of indigenous peoples' rights. I am concerned with assessing the 
way in which general public international law shapes the legal claims made by 
indigenous peoples invoking a right to 'self-determination' under public international 
law. Two questions guide my analysis. Whether, and if yes, how public international 
law can serve as a strategic tool for indigenous peoples to advance their claims to self-
determination? The second question narrows in on the conflicts between indigenous 
claims to self-determination on the one hand and domestic and international public 
and private, interests in the use and control of land on the other. 

2. *HUDUGR�0XQDUUL] (University of Warwick/University of British Columbia):  

,QGLJHQRXV�3HRSOHV�6WUXJJOHV�DQG�WKH�-DQXV�)DFHG�
1DWXUH�RI�,QWHUQDWLRQDO�+XPDQ�5LJKWV�/DZ�

This paper discusses the paradoxical Janus-Faced Nature of International Human 
Rights Law and the struggle of indigenous peoples. Focusing on critical legal 
approaches and postcolonial theories of law, this paper questions whether the 
established international human rights law and discourse can serve as a strategic tool 
for indigenous peoples struggle for justice and recognition. It argues that, on the one 
hand, the official international human rights law and discourse, following the tradition 
and exclusionary logic of modern international law, is constituted in the rejection and 
yet reception of the "others" (the savages, primitives, indigenous), and it operates as 
framework for a contemporary civilizing mission integrated to the expansion of the 
market economy and the "humanitarian" intervention of Western powers in the Third 
World countries. On the other hand, international human rights law provides 
indigenous peoples a discursive legal space within the global arena to bring their 
stories, narratives, worldviews, and to contest its exclusionary logic and Eurocentric 
liberal individualist foundations. Indigenous peoples' narratives, and demands for 
international legal personality, collective rights, and sovereignty have directly 
contested the continuing efficacy of the modern nation-state and law and revealed 
ongoing dominant and exclusionary representational categories as established by 
Eurocentric international law. 

3. 0DUN�7KRPDV (Queensland University of Technology):  
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�7R�DOO�PDQNLQG�DGGUHVVHG���'HDWK�LQ�&XVWRG\���
7UDJHG\�������EXW�LV�LW�%HFNHWW�RU�6KDNHVSHDUH"�

In 2004, Mulrunji, an indigenous resident of Palm Island in Queensland (Australia), 
died in the watchhouse shortly after having been arrested on a minor charge. The 
coronial inquest into the death found that the arresting officer, Snr Sgt Hurley, had 
caused Mulrunji’s death. The Director of Public Prosecutions, reviewing the evidence 
from the inquest, decided that there was insufficient evidence to proceed with criminal 
charges against Hurley. The circumstances surrounding Mulrunji’s death are tragic . . . 
but the dramatic rhythm of governmental responses to the death, and the events 
unfolding in the community, map more readily to Waiting for Godot than to the 
dynamics of conventional Shakespearean tragedy. The Aristotelian beginning, middle 
and end gives way to cyclical inertia. In Godot, nothing happens . . . twice. Godot’s 
bilateral structure resounds on the public stage of governmental response. An 
independent review of the DPP’s decision, being "on the papers", will necessarily 
retrace the Becketesque steps of the original decision. Godot’s implied infinity of 
"nothing happening" echoes in the one hundred and forty seven deaths in ten years, for 
which no-one is responsible. Despite 339 recommendations of the 1991 Royal 
Commission into Aboriginal Deaths in Custody, there is "nothing [needing] to be 
GRQH���+DPOHW�HYHQWXDOO\�UHVROYHV������� �SUHFLSLWDWHV�D�UHVROXWLRQ�ZKLFK��OLNH�
the fall of a sparrow, may not be now ? yet it will come. Vladimir and Estragon, 
however, will meet again each evening in eternal, futile and unconsummated vigil. 
The indigenous population has waited, and will wait, with no more prospect of 
justice’s arrival than of Godot’s. Gogo’s despairing "I can’t go on like this" meets Didi’s 
"That’s what you think". And, as for Didi and Gogo, the hanging tree is a real and 
constant possibility . . . . . . "to all mankind they were addressed, those cries for help 
still ringing in our ears!" 

4. &KLK�:HL�7VDL (University of Washington):  

.QRZLQJ�'HPRFUDF\��7KH�(PEHGGHGQHVV�RI�
,QGLJHQRXV�6HOI�'HWHUPLQDWLRQ�

Self-determination is a continuing developing principle in the international law whose 
content and significance vary at different times. In this context, there is no firm 
agreement on what constitutes indigenous self-determination. However, this does not 
negate or diminish the importance of self-determination as an overarching objective 
for many indigenous peoples around the world. Because of the limited interpretation, 
normative approach to the enjoyment of indigenous self-determination has two 
difficulties - the definition of "peoples" and the conflict with the state sovereignty. 
What is required for indigenous peoples is a legal framework which has the necessary 
sensibility to international law developments and which can provide the "very delicate 
balancing of interests" when considering the right of self-determination. Indigenous 
self-government has become a prominent issue in Taiwan over the past decade. While 
attention focused on constitutional reform in the late 1990s, the agenda in recent years 
has shifted toward policy and legislative changes. Important policy developments 
include central government’s allegation on the structure of Nation-to-Nation 
relationship with indigenous peoples. The affirmation of self-determination as a 
human rights norm establishes a strong foundation for aboriginal realization of 
democracy within the State institutions. Mutual respect and recognition of the unique 
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character of indigenous peoples with self-governing entities within Taiwan will be the 
foundation for building the relationship. The democratic character of these entities will 
be a major issue. The active development and presentation of Tribal democratic 
values, institutions and processes will be critical to a constructive and cooperative 
relationship between the tribal communities and the Taiwan government. 

5HFKW�XQG�7HFKQLN���'DWHQVFKXW]�
&XOWXUDO�5LJKWV�LQ�WKH�,QWHUQHW�$JH��������
Paper Session 

(Discussant) Julie D. Cromer, (Session Organizer) Doris E. Long 

The development of globalization and the internet age has had a strong impact on the ability 
of all peoples to participate in their culture, particularly in the creation and dissemination of 
works reflective of that culture. This panel discusses the present status of cultural rights in the 
Internet Age, including the role of the diaspora, the changing legal issues involving traditional 
knowledge, cultural works and human rights; and the problems posed by the present legal, 
sociological and technological treatment of these issues. 

Topics: INDIGENEITY AND FIRST PEOPLES POPULAR CULTURE AND LAW 

3DUWLFLSDQWV�
1. 3HWHU�(��0H]HL (Szeged University) <mezei@juris.u-szeged.hu>:  

&RS\ULJKW��)DLU�8VH��DQG�&XOWXUH�
Culture and Law is existing together, they are equally important parts of the society. 
The law wears on itself the features of the culture and the latter is also affected by the 
law day after day. These two fields have many special meeting points and one of them 
is the copyright law. Copyright law aims to grant the authors rights on their works and 
make it possible for others to use the works - in brief it aims to create a balance 
between the interests of the authors and everybody else. In our present, "digital world" 
it becomes an even greater issue. The fair use of copyrighted works allows the people 
to use the works free of charge and without the consent of the author - so it is an 
important legal instrument in the hands of the people to affect the way of culture’s 
improvement. However the copyright laws are created world wide to grant rights for 
the authors and through it to make the world and culture better and better. And so it is 
really important where the borders of the fair use doctrine should be. The present 
article tries to find a balance between the two sides - focusing on this issue especially 
in the light of the digital world and digital culture. 

2. -RKQ�(��&URVV (University of Louisville) <john.cross@louisville.edu>:  
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7UDGLWLRQDO�.QRZOHGJH�DV�D��&RPPRGLW\��LQ�
,QWHOOHFWXDO�3URSHUW\�/DZ�

The paper will focus on how various proposals for the legal protection of traditional 
knowledge (TK) proceed from the faulty premise that TK is merely one form of 
information in the storehouse of knowledge. Because TK has its own unique 
attributes, a legal regime that tries to make it a commodity -- that is, a competing good 
in the marketplace of ideas -- fails to deal adequately with the unique threats that the 
modern information economy poses to TK. The paper will review anthropological 
material dealing with TK. 

3. 'RULV�(��/RQJ (John Marshall School of Law) <Profdlong@aol.com>:  

5HSDWULDWLRQ��5HFDSWXUH��DQG�9DQLVKLQJ�&XOWXUDO�
5LJKWV�LQ�WKH�,QIRUPDWLRQ�$JH�

A confluence of events has led to increasing demands on the role of "property" in the 
"ownership" of works of creative endeavor. Increasing, indigenous groups and other 
minorities have sought a recapture of rights in cultural property, including so-called 
traditional knowledge. At the same time, others are seeking a "recapture" of created 
works through expanding public domain doctrines. This paper examines the impact of 
these "repatriation" efforts on the cultural rights of various groups, including artists, 
the diaspora and indigenous peoples and proposes a new model for structuring such 
repatriations to allow for a more just balance of interests. 

4. /DUV�(��6PLWK (University of Kentucky) <lars.smith@louisville.edu>:  

+RZ�WKH�,QWHUQHW�+HOSV�3UHVHUYH�/HVVHU�6SRNHQ�
/DQJXDJHV�

The thesis of the presentation is that rather than causing lesser spoken languages to 
disappear, the Internet actually helps preserve lesser spoken languages, such as Danish 
or Icelandic. This is achieved by the ability to create websites, such as the Danish and 
Icelandic Wikipedia sites, in the original language. However, this benefit most likely 
only accrues in technically advanced countries, where these native speakers have 
direct access to the Internet. Where the speakers have limited or no general access, the 
Internet will likely have a negative impact. 

7KH�0RUDOLW\�DQG�3ROLWLFV�RI�6HDUFK�(QJLQHV�DQG�8VHU�*HQHUDWHG�&RQWHQW�
�������
Paper Session 

(Session Organizer) Steven A. Hetcher 

This session will explore some of the manifold moral and political issues that are emerging 
with the explosive development of search engines and user-generated content. In particular, 
we will seek to explore how the attempt of Google and others to combine these developments 
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both promises great advances in human expression and threatens privacy and market-based 
models of content production. 

Topics: MEDIA AND LAW TECHNOLOGY 

3DUWLFLSDQWV�
1. 6WHYHQ�$��+HWFKHU (Vanderbilt University):  

7KH�)DLUQHVV�RI�<RX7XEH�
This paper explores moral and political implications of the explosion of user generated 
content. 

2. $QQ�$��%DUWRZ (University of South Carolina):  

7KH�*HQGHULQJ�DQG�6H[�RI�2QOLQH�,QIRUPDWLRQ�
Drawing from feminist legal theory, research into computer intermediated discourse, 
and cultural studies, this paper looks at the impact of search engines and user 
generated Internet content on the construction of gender and sex in cyberspace. Ways 
in which the structures and norms of Internet searching and content generation may 
ultimately re-order specific areas of the law in will be addressed, as will the impact of 
anonymously or pseudonymously authored source material, and online activities 
colloquially termed "astroturfing" and "sockpuppeting," with an explicit focus on 
important issues of gender and sexuality. 

(PHUJLQJ�4XHVWLRQV�LQ�7HFKQRORJ\�DQG�/DZ��������
Paper Session 

(Session Organizer) Valerie Hans, (Chair/Discussant) Anna W. Shavers 

Topics: TECHNOLOGY 

3DUWLFLSDQWV�
1. .HLWK�*X]LN (Bloomfield College):  

0LQLQJ�0HQDFH��([SORULQJ�WKH�8VH�RI�'DWD�0LQLQJ�
LQ�WKH�8QLWHG�6WDWHV
�:DU�RQ�7HUURULVP�

News media in the United States have recently publicized the existence of a secret 
government program to monitor telephone communications in the country as well as 
the cooperation of major telephone companies in supplying the government with call 
records. As in wars past, the War on Terrorism would thus seem to be serving as 
occasion for novel collaborations between government and industry, with the former 
relying on the latter for the development of a surveillance apparatus able to gather and 
analyze personal data. At the center of the controversial program is data mining-
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techniques for identifying patterns in large stores of data that corporations have used 
to generate profiles of consumers and credit card thieves. Set within its surveillance 
program, data mining would ostensibly allow the government to identify persons who 
threaten the country’s security. The government’s use of data mining raises questions 
concerning its encroachment upon civil liberties. However, as past law and society 
research has demonstrated, surveillance technologies seldom function in a 
unidimensional manner that simplistically bolsters those in positions of authority. 
Drawing upon both law and society research and science and technology studies 
(STS), and using data mining as a case study, this paper explores different lines of 
inquiry that could be pursued to more fully understand the role and repercussions of 
technology in the United States’ War on Terrorism. 

2. 6PLWD�.KHULD (Queens University Belfast):  

$XWKRUVKLS�DQG�WKH�'HEDWH�RQ�0RUDO�5LJKWV�LQ�WKH�
'LJLWDO�(QYLURQPHQW�

This paper examines the arguments put forward in the debate on protecting moral 
rights in the digital environment. In identifying the themes occupying the debate, it 
seeks to highlight and illustrate the issues overlooked therein. Specifically it points out 
how the ’authors’ perspective’ has remained significantly absent, underrepresented or 
ignored in the debate. The paper then goes on to address the desirability of including 
authors’ perspective to the debate in giving credibility to the arguments already put 
forward and generating newer themes to take the debate a step further and the 
importance and applicability of socio-legal approach in achieving the same. Digital 
technology brought ’authors’ opportunities for creativity like never before but posed 
important conceptual hurdles for the moral rights doctrine protecting authors 
personality interests. Legislative development on this front remains absent with these 
interests of authors being sidelined by technical issues of digitisation, concerns of 
business and users. The academic literature on the issue has on the other hand has 
generated wider debate but the arguments are based on what are at best assumptions 
about "authorship" without sufficient studies to back them. The debate on protecting 
moral rights in the digital environment requires an analysis based not only on legal 
arguments but adequate interdisciplinary research because moral rights, unlike other 
intellectual property rights arguably more economic in nature, have a strong cultural 
emphasis, where the creativity of individual artist is valued over all else. And a 
cultural dimension will remain missing from the debate till "authors" are adequately 
represented. 

3. 0LFKDHO�1DJHQERUJ (University of Karlsruhe):  

)XWXUH�7HFKQRORJLHV��/DZ��DQG�(WKLFV�
The 21st century will see the raise of technologies coming along with the promises to 
bring major changes at least to rich societies. Robots i. e. are expected to become as 
common as computers are today, while computers will turn into invisible, ubiquitous, 
and pervasive devices. Authors like Warwick (2004) or Brooks (2005) thus argue that 
humans have to become man-machine-hybrids to be able to control these advanced 
technologies. These technologies do not only present major ethical challenges like 
surveillance issues, but may also fundamentally contest law and ethics, because they 
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argue with our common understanding of what a human being is. Although even 
conservative authors like Fukuyama (2002) are in favour of regulation, the question is 
raised how we can continue to argue for regulations which are based on traditional 
understandings of humans. Levy (2006) i. e. states that we need a new branch of law, 
robotic law, which better fits to the invention of intelligent and autonomous robots 
than our current human centred law is. In our paper we will address the question how 
ethics and law may deal with these future technologies, while pointing out to the fact, 
that this "new" technologies are already under development today. We therefore will 
ask how and to what extend we might regulate future technologies today, from our 
background of projects on mobile communication (Weber) and robotics (Nagenborg). 

4. 0DUFR�9HOLFRJQD (Utrecht University / IRSIG-CNR):  

7KH�5ROH�RI�,&7�LQ�WKH�&ULPLQDO�-XVWLFH�&KDLQ��
)RXU�1DWLRQDO�&DVHV�IURP�WKH�(XURSHDQ�8QLRQ�

The dramatic increase and reshaping of the criminal phenomena that has characterized 
recent years, pose new challenges that national criminal-justice systems need to face. 
Examples of such challenges are the rise in violent crime, the terrorism emergency, 
and the transnationalization of organized crime. The use of ICT in the European 
judicial systems is considered one of the key elements to respond to such challenges 
and, at the same time, to improve significantly the administration of criminal justice. 
The rapid development of technology opens up new opportunities in the fight against 
crime. Recent legislation and technological developments, have increased the 
possibility to store and exchange data, documents and information within and between 
police forces, public prosecutors offices and courts. Furthermore ICT opens new 
possibilities for supporting investigations, prosecution activities, management, and 
national and international cooperation (see recent example of Home Office problems 
in the UK with keeping track of expats convicted of serious crimes abroad). As a 
counterbalance to such positive aspects, the use of ICT may pose serious threats to 
privacy and other constitutionally protected values. This paper presents the 
preliminary results of an on-going research project (ICT for Public Prosecutors) 
funded by the European Commission carried out by LSE, Finnish Ministry of Justice, 
IRSIG-CNR, Utrecht University. It discusses the role of technologies in the criminal 
justice chain in England and Wales, Finland, Italy and The Netherlands. The study is 
not limited to legal literature, but it has a inter-disciplinary approach, and it focuses on 
practical experiences and policies implemented. 

5. 6XVDQQH�%HFN (London School of Economics):  

&ULPLQDO�/DZ�LQ�%LRWHFKQRORJ\�
The paper discusses political solutions in the area "biotechnology". In Germany, e.g., 
the legislator has mainly enacted criminal laws to control this technology. But 
biotechnological criminal law is not only ineffective, but also hindering long-lasting, 
less restricting solutions. Firstly, the paper shows problems of finding durable 
solutions in biotechnology - typical problems of fast growing, global societies without 
consistent values: This new technology is unpredictable, its benefits and dangers are 
unknown; therefore solutions are based on uncertain facts. Biotechnology touches 
controversial issues: status of embryos, genetics or cloning. Furthermore, 
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biotechnology grows internationally and can not be regulated on national level only. 
Secondly, it is shown, on the base of the debates on "modern criminal law" and on 
"bio criminal law", why criminal law can hardly solve biotechnological issues. 
Criminal law is retrospective, has to precisely describe the forbidden action, can only 
punish one offender instead of groups or social developments. Criminal law must be 
based on common sense and gives a strong moral judgment. Thirdly the paper shows 
acceptable ways to deal with biotechnology, which respect its dangers as well as its 
benefits. Legally the development could be controlled by administrative laws. Self-
restriction of researchers and open, democratic discussions could be non-legal 
solutions. These discussions should reveal which aims should be followed, which 
sacrifices could be made and which risks taken. Criminal law can set boarders to 
unacceptable purposes and measures. But society also has to find the way in between 
these boarders to acceptable and favoured alternatives. 

*RYHUQLQJ�1DQRWHFKQRORJ\��$�6PDOO�0DWWHU"��������
Paper Session 

(Discussant) Alison Anderson, (Co-Chair) Bärbel R Dorbeck-Jung, (Co-Chair) Graeme 
Hodge, (Discussant) Gary Marchant, (Discussant) Kenneth Abbott, (Session Organizer) Diana 
M. Bowman 

Nanotechnology, the science of the very small, has begun to leave the boardrooms and 
science laboratories and enter the supermarkets. And while this emerging family of 
heterogenous technologies offers numerous promises and benefits, an opportunity also exists, 
as with all technologies, for significant legal, social, political and scientific problems to 
emerge in the coming nano-age. This panel will critically examine and articulate the new 
governance challenges being raised by nanotechnology. In doing so, the panel will consider a 
number of the broader governance challenges associated with this new technology, many of 
which appear destined to underpin the future of nanotechnology policy debate. Key themes 
running through the panel will include, for example, the scientists' and policymakers' 
perceptions of benefits and risks of nanotechnologies, current and future governance 
challenges for current regulatory bodies and instruments, and the potential development of 
'soft law' governance mechanisms for regulating the nanotechnology frontiers. Noting the 
multi-disciplinary nature of nanotechnology, the panel will bring together a number of 
scholars from a range of disciplines and jurisdictions, and in doing so the panel will highlight 
the common governance questions and issues that all jurisdictions pursing a nano-future are 
likely to grapple with. 

Topics: REGULATION TECHNOLOGY 

3DUWLFLSDQWV�
1. $ODQ�0��3HWHUVHQ (University of Plymouth) <A.Petersen@plymouth.ac.uk>:  
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0ROHFXODU�9LVLRQV��6FLHQWLVWV
�DQG�3ROLF\PDNHUV
�
3RUWUD\DOV�RI�WKH�%HQHILWV�DQG�5LVNV�RI�
1DQRWHFKQRORJLHV�

In recent years, nanotechnology has attracted growing interest among scientists and 
policymakers. In the UK, US and elsewhere there have been many scientific meetings 
and policy forums concerning the benefits and risks of the diverse applications in this 
field. In the UK, concerns about exploiting the benefits of nanotechnologies while 
allaying public concerns about the risks has led to a considerable focus on public 
engagement efforts during the early phase of technology development. Given this 
focus, surprising little is known about how diverse nanotechnology stakeholder groups 
perceive the benefits and risks of applications in this field. This paper presents the 
findings from a recent survey and interview based study of scientists’ and 
policymakers’ portrayals of the benefits and risks of nanotechnologies, focusing 
particularly on debates about manufactured nanoparticles. It explores scientists’ and 
policymakers’ constructions of nanotechnology and ’the public’ and draws implications 
for current engagement and regulatory efforts in this field. 

2. *HHUW�0��YDQ�&DOVWHU (K.U.Leuven /Oxford University) <gavc@law.kuleuven.be>:  

1DQRWHFKQRORJLHV�DQG�5HJXODWRU\�,QQRYDWLRQ�
Biotechnology regulation in the EU is often seen as the worst practice for any 
regulatory regime for nanotechnologies. Making abstraction of the Health, Safety and 
Environmental considerations of the EU’s regime, the EU’s framework for 
biotechnology undoubtedly constituted a failure of regulatory procedures. The 
emerging regulation of nanotechnologies ought to pay considerable attention to the 
governance of the process which may lead to new regulation. This paper will explore 
the benchmarks for this exercise, along the following themes: -public participation 
(with particular attention for the Aarhus process) and the link or absence thereof 
between national initiatives and the subsequent EU regulation ; -regulatory innovation 
proper : are emerging technologies necessarily apt for applying new regulatory 
techniques (voluntary agreements, co-regulation and the like) or does good old 
command-and-contril retain its value ? -regulatory competition: do EU and 
international efforts to regulate these technologies globally endanger the merits of 
regulatory competion or are there arguments as to why regulatory competition should 
have no room here at all ? 

3. 'LDQD�0��%RZPDQ (Monash University & KU Leuven) 
<di.bowman@law.kuleuven.be, diana.bowman@law.monash>:  

+RZ�'R�&XUUHQW�3XEOLF�5HJXODWRU\�0HDVXUHV�
5HODWHG�WR�1DQRWHFKQRORJ\�5HVSRQG�WR�WKH�
3URWHFWLYH�DQG�)DFLOLWDWLQJ�-REV�RI�/DZ"�

Quite recently regional and national regulators became aware of the huge governance 
challenges of the emerging nanotechnologies. Nanotechnology is described as an 
emerging engineering discipline that applies methods from nanoscience to create 
products. Nanotechnologies refer to technologies of the very small, with dimensions in 
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the range of nanometers. In the past six years governments, NGO’s and industries have 
set up national, regional and international networks, in which the benefits, risks, 
ethical, legal and social aspects of nanotechnological development are being 
discussed. Though there is much concern about the risks of these new technologies, no 
specific legal action has been taken by now to anticipate potential damage to health, 
safety, the environment, and consumer protection. This contribution addresses 
regulatory problems that arise from strategies of public policy that do not respond 
adequately to central jobs of public policy and law related to nanotechnological 
development. To detect the particular regulatory problems existing regulatory 
strategies and measures will be analysed. This analysis is based on a socio-legal 
approach to law that will be discussed in the next section. How can we categorise 
public governance responses to the regulatory challenges of nanotechnology? In this 
paper existing and emerging regulatory measures will be described and analysed. In 
this exploration the case of the UK will be discussed in more detail. Finally, I deal 
with regulatory problems that can be derived from the scientific debate related to these 
regulatory examples. 

4. 'LDQD�0��%RZPDQ (Monash University & KU Leuven) 
<di.bowman@law.kuleuven.be, diana.bowman@law.monash>:  

*RYHUQLQJ�1DQRWHFKQRORJ\�ZLWKRXW�*RYHUQPHQW"�
The increasing commercialisation of products containing nanomaterials has been 
accompanied by growing societal concern over the potential health and safety 
implications of nanoparticles. These fears have underpinned a debate over the degree 
to which governments should regulate nanotechnology. With ’the pace of the 
regulatory process lag[ging] far behind the speed with which nanomaterials are being 
brought to market’, this paper examines the way in which private sector participants 
are currently developing their own innovative governance arrangements for 
nanotechnology. The paper commences with a theoretical discussion of the potential 
tools for regulating nanotechnology, and highlights both the strengths and weaknesses 
of the various mechanisms as well as articulating how a number of these tools are 
currently being utilised. Second, the paper discusses how several companies are 
developing non-traditional governance mechanisms to guide their own responsible 
development of nanotechnology. In doing so, it highlights a number of important 
lessons for both the public and private sectors in addressing the regulatory challenges 
posed by nanotechnology. Finally, the paper concludes that whilst governments will 
now doubt appear to play a crucial central public role in the regulation of 
nanotechnology, state-based regulations are in reality likely to constitute only a part of 
an evolving regulatory web, with innovative civil and hybrid regulatory mechanisms 
playing stronger roles. Such governance arrangements will themselves now doubt be 
subject to questions concerning effectiveness and legitimacy, but there is also little 
doubt that the future of nanotechnology will largely be one in which it is governed 
without government. 

5. 'LDQD�0��%RZPDQ (Monash University & KU Leuven) 
<di.bowman@law.kuleuven.be, diana.bowman@law.monash>:  
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5HJXODWLQJ�1DQRWHFKQRORJ\��2OG�&KDOOHQJHV�DQG�
1HZ�

There is currently much chatter about nanotechnology. But despite new nano-
innovations increasingly appearing in retail stores and homes, there has been little 
serious academic attention to matters of regulatory control thus far. This paper aims to 
articulate how governments might sensibly govern this technology and documents 
some of the most notable international activities undertaken to date. The paper firstly 
examines the consistent ethical, social and democratic issues being raised by 
nanotechnology across a number of different disciplines, and jurisdictions around the 
globe. These issues are seen as underpinning the future of nanotechnology policy 
debate and crucial pre-requisites to forthcoming regulatory challenges. Secondly, it 
adopts a multi-jurisdictional and multi-disciplined lens and begins the process of 
defining the nanotechnology regulatory frontiers likely to be important in the coming 
’nano-age’. Thirdly, by drawing together international academic views, it highlights 
common regulatory questions, issues and problems that jurisdictions are facing as they 
grapple with the regulatory challenges created by nanotechnology. The paper 
concludes that whilst there are many lessons to learn from regulating past 
technologies, nanotechnology is sufficiently different to past technologies to present 
new challenges and have new implications. Such implications revolve around how 
governments, non-governmental organisations and other stakeholders might engage 
best in dialogue and regulatory policy learning with citizens, which actors are likely to 
be the most influential as we move forward and which steps we must now prioritize. 

6. 'RXJODV�0��6\OYHVWHU (Arizona State University) <Douglas.Sylvester@asu.edu>:  

�'XDO�8VH��5HJXODWLRQ�DQG�1DQRWHFKQRORJ\�
So-called "dual-use" technologies, ranging from nuclear energy to encryption 
software, have long been subject to stringent regulation and control. The consequences 
of classifying a technology as dual-use, however, go far beyond controlling its 
potentially diabolical applications--it also greatly limits research and dissemination of 
its, perhaps, equally beneficial uses. In addition, where technologies are classified as 
dual-use by one country the lack of global consensus on the dangers (or even benefits) 
of any single technology-application often results in disparate treatment for 
researchers, producers, and consumers around the globe. Despite the inherent 
difficulty of defining and classifying nanotechnology, it is still often described as 
dual-use by commentators and regulators and may, potentially, find its benefits being 
sacrificed to protect against prospective harms. In this paper we explore various 
examples of regulation of dual-use technologies in the United States and around the 
world. In so doing, we discuss the importance of narrowly tailoring regulation to avoid 
possible dangers while retaining the technology’s potential for beneficial use. In 
addition, we explore the historical and ethical foundations of dual-use regulations and 
question the wisdom of nation-centric regimes for such control. 

*RYHUQLQJ�6FLHQFH�DQG�7HFKQRORJ\��������
Paper Session 

(Chair) Joanna K. Weinberg, (Session Organizer) Cary Coglianese 
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Topics: REGULATION 

3DUWLFLSDQWV�
1. &KULVWLQH�5RWKPD\U�$OOLVRQ (University of Montreal, Canada) 

<Christine.Rothmayr.Allison@umontreal.ca>:  

&RXUWV�DQG�WKH�%LRWHFKQRORJ\�5HYROXWLRQ�LQ�1RUWK�
$PHULFD�DQG�(XURSH�

By radically expanding our scientific capacities, the "biotechnology revolution" offers 
the promise of new therapies to treat diseases or new types of food of higher 
nutritional quality, but it also raises a number of ethical, health and ecological 
concerns. Countries around the world, as well as supra- or international institutions, 
are adopting and implementing public policies that regulate the concrete applications 
of biotechnologies. Courts are also strongly involved in the governance of 
biotechnologies. The implication of courts is not surprising, when we consider the 
global expansion of judicial power. However, political scientists have so far neglected 
the question of how courts have contributed to the governance of biotechnology. The 
implication of courts in biotechnology policy-making raises a number of important 
questions. Have courts primarily acted as safeguards against the risks of biotechnology 
and hence indirectly supported interests critical towards biotechnology, or have they 
promoted research and application and thus strengthened the position of industry and 
research? Following Galanter’s argument that the "Haves come out ahead" one might 
suspect that industrial and business interests have been more successful in employing 
litigation as a strategy to influence policies. More recent research, however, suggests 
that litigation can also be a successful strategy for less powerful interests. This paper 
will analyze which issues have been brought before courts, by whom, and how the 
resulting rulings have influenced public policies, i.e. whether they have strengthened 
particular interests in the policy-making process. The paper draws on comparative data 
collected for Canada, the USA, Switzerland and Germany. 

2. -RDQQD�:HLQEHUJ (University of California, San Francisco) 
<Joanna.weinberg@ucsf.edu>:  

6RFLDO�*RYHUQDQFH�RI�6FLHQWLILF�5HVHDUFK��7KH�
&DOLIRUQLD�5HVHDUFK�DQG�&XUHV�,QLWLDWLYH�

The California Institute for Regenerative Medicine was established following the 2004 
passage of Proposition 71, the California Research and Cures Initiative, which created 
a statewide stem cell research program and codified stem cell research as a 
constitutional right. This paper explores the issues raised by the Initiative as a political 
mechanism to create a scientific research institution. It examines the normative 
concerns, policy questions, and underlying regulatory issues, raising a number of 
critical questions. First, how does the initiative make the Institute different from other 
types of scientific research institutions? Second, did the Initiative establish a precedent 
for restructuring regulation? Third, was a new form of scientific contract created by 
the Initiative? Finally, does the working template of the Institute suggest a unique 
model of organizational governance? The Institute was intended to create and to 



 4

regulate a community of science. However, creation and regulation require different 
frameworks, which restrict or expand the norms of consistency, authority, and due 
process. The Institute itself is not a laboratory; it is designed to operate in a parallel 
framework alongside the laboratories it funds and oversees. Its unique organizational 
structure suggests a new perspective about the broader theoretical issues of 
governance and oversight of scientific research. While the Institute looks to the 
traditional "homes" of scientific oversight for models of governance and standards, it 
is also developing models of its own. Consequently, these organizations are "staring 
back," and the Institute’s eventual structure will be an object for these agencies to 
debate, accept or modify. 

3. %��5HP\�&URVV (University of California, Irvine) <bcross@uci.edu>:  

1DYLJDWLQJ�5HJXODWLRQ��5HVHDUFKHUV
�5HVSRQVH�WR�
WKH�,5%�

All researchers involved in academic work have encountered, at one time or another, 
the entities known as human subjects or institutional review boards. These intra-
institutional bodies seek to regulate the process of work whether it deals with 
biological substances, animals or humans. However, the relationship between review 
boards and their subjects is not always a clear one. Many researchers resent or only 
incompletely understand the regulatory oversight of review boards and what it means 
for their work. My work focuses on in depth work conducted with researchers 
regarding their perceptions of the IRB and the role it plays in determining and shaping 
their approach to the knowledge production process. Drawing on one on one 
interviews and fieldwork conducted within a large collaborative research project I 
outline the ways researchers engage and, sometimes, avoid institutional oversight and 
interference in their work. 

4. 6WHIDQ�/DUVVRQ (Lund University, Sweden) <Stefan.Larsson@soclaw.lu.se>:  

6SDWLDO�3ODQQLQJ�DQG�6RFLRORJ\�RI�/DZ��6XVWDLQDEOH�
'HYHORSPHQW�,VVXHV�LQ�&RQVWUXFWLQJ�,QIUDVWUXFWXUH�
IRU�WKH�7KLUG�*HQHUDWLRQ�0RELOH�7HOHSKRQH�6\VWHP�
LQ�6ZHGHQ�

The infrastructure for the third generation of mobile telephony, UMTS, is under 
construction in Sweden. Within three years four operators were to build competing 
systems to cover 99,98 % of the population. The case of the 3G infrastructure 
illustrates how sustainability issues are handled in planning and environmental 
management, with conflicting goals between institutional levels and contradictory 
legislation. At the national level economic and technological optimism and regional 
policy is in conflict with environmental and sustainability goals. No comprehensive 
assessment was made of the entire system; the infrastructure is assessed through one 
permit for each mast, at the local level, giving the administrative system an extreme 
challenge, and giving unexpected environmental and social outcomes as a result from 
the lack of comprehensive assessment. Based on surveys of all local planning 
authorities, a regional sample of permit processes and examination of legal cases the 
paper examines the outcomes of the fragmented assessment of the local permit process 
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level, from a sustainability perspective. What are the emerging effects and conflicts? 
The role of law in central planning with local outcomes in the case of regulating and 
controlling spatial planning in the case of 3G, will be analysed in this paper 

5. +&�1LX (Tsing Hua University, Taiwan) <nieo65123@gmail.com>:  

3DUWQHUVKLS�$SSURDFK�LQ�,QWHUQDWLRQDO�+XPDQ�
6XEMHFWV�5HVHDUFK�

Medical research and its attendant technical development are considerable 
economically imperative as well as vital to the future well-being of humankind. In the 
past to decade, research involving human subjects increasingly took place in 
developing countries. This tendency puts together the industrialized countries, which 
big pharmaceutical companies and rich medial resource located in, and developing 
countries, who can offer human subjects and other incentives. In terms of cooperation, 
this shall be a good opportunity for both sides to receive profiles from the 
engagement. However, a recent publication, disclosed unethical trials of interventions 
to reduce prenatal transmission of the human immunodeficiency virus (HIV) in 
developing countries, revealed to the global society how complicate ethical issues in 
international research may be, and brought substantial debates about the ethics of 
research in developing countries. Among many ethical and legal controversies, the 
debates on the standard used in control arm of trials in developing countries are most 
complex. It is the attempt of this paper to highlight the significance of a collaborative 
partnership approach, in which the author believes can provide a solution on the 
ground of justice and fairness to deal with the legal and ethical dilemma on what level 
of medical treatment should be applied in countries with poor medical resource. Not 
only the functions and limitations of this approach will be addressed, but also the legal 
and ethical theories for the approach will be proposed in this paper. 

7HFKQRORJLHV��-XVWLFH��DQG�/DZ��������
Paper Session 

(Session Organizer) Laurence Dumoulin-Boulanger 

Sociology of sciences showed that more technologies become common, well-accepted and 
omnipresent, less their effects of framing social reality are visible (Latour, Akrich). In judicial 
everyday life, technologies become more and more present, even in courtrooms: surveillance 
technologies (electronic monitoring, tagging), information technologies (software, 
computerized databasis, cybertechnologies), technologies based on pictures (filmic evidence, 
videoconferencing, videotaped proceedings, video surveillance and CCTV) but also medical 
and biological technologies (DNA analysis, bloodtest) are very usual now. In this 
pluridisciplinary session (sociology of law, political science, ethnography?), we would like to 
confronte research works which investigate different kinds of technologies, concerning 
proceedings but also courts management. Justice is as the same time a value, a political 
institution, a global organization and an activity. Technologies which equipped this activity 
can modify, recompose the way the activity is managed and also the relationships between 
legal and other professions, for example. What kind of effects this huge increase of 
technologies provoke on judicial activities ? Can we establish regularities, similar kinds of 
effects or congruous social logics in implementation and uses of these technologies ? We 
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would like to focus our session on this problematic. This session could be a first step to an 
international cooperation of researchers interested in this topic. 

Topics: TECHNOLOGY COURTS AND TRIALS 

3DUWLFLSDQWV�
1. /DXUHQFH�'XPRXOLQ�%RXODQJHU (Ecole Normale Supérieure de Cachan) 

<Laurence.Dumoulin@gapp.ens-cachan.fr>:  

-XVWLFH�j�'LVWDQFH��7KH�&DVH�RI�9LGHRFRQIHUHQFH�
7ULDOV�EHWZHHQ�3DULV�DQG�6DLQW�3LHUUH�HW�0LTXHORQ�

Can it be possible to manage a trial in two places at the same time that it to say 
without the co-presence of all the participants in the courtroom ? Technologically 
speaking, it is. And it is not only possible but also a reality. Since the 1990's, video 
conferencing has been put into use in many US courts and as for many areas: 
defendant arraignment, witness testimony, expert testimony, victim hearings in a large 
type of cases (domestic abuse, child molestation, sexual battery), criminal but also 
civil cases. In France also, the videoconferencing is now expanding, all the courts are 
been equipped in 2006-2007. In this communication we would like to analyse the first 
French experience of videoconferencing. It happened between Paris and the French 
archipel of Saint-Pierre-et-Miquelon (near Canada). Judges are in Paris but prosecutor 
stays in Saint-Pierre-et-Miquelon. Lawyers, victims and public can be on one side or 
on the another, which produce a large range of configurations. Historical, 
ethnographical and sociological methods and approaches have been used to rebuild the 
sociogenesis of this experiment and to analyse how the technological device 
transforms the judicial activity. Two points will be considered: the process of 
innovation it self (how to present the innovation and to justify it to make it acceptable 
for the judicial community and what kind of role the production of law plays in this 
process) and the logic of interaction settings when members of the trial are remoted 
(pratical rules produced in the interaction and which create regularity in situations of 
judicial videoconferencing). 

2. 0DUD�/HH�0HUOLQR (University of Nevada, Reno) <mara@unr.nevada.edu>:  

6FLHQFH�LQ�WKH�/DZ�6FKRRO�&XUULFXOXP��$�1DWLRQDO�
6XUYH\�RI�(YLGHQFH�3URIHVVRUV�DERXW�7HDFKLQJ�
6FLHQFH�WR�/DZ�6WXGHQWV�

Our research applied a diffusion model to investigate the extent to which law schools 
and law school professors have incorporated innovations in litigating cases involving 
scientific evidence into the law school curriculum. The diffusion model posits that five 
factors--credible dissemination sources, the attitudes and experiences of attorneys and 
judges, the practice environment, political and social support for the evidence, and 
structural equivalence, communication, and neighbor effects-are related to the 
diffusion of practice innovations. We conducted a multi-method study incorporating 
data related to each of the factors obtained from a multimodal survey 225 of law 
school professors, content analysis of course materials, and archival data published on 



 4

relevant web sites to provide a picture of the current educational landscape and to 
identify the factors that are related to the availability and content of science education 
for law students. This paper presents the views of professors from law schools across 
the United States about whether the Daubert trilogy has changed the role of evidence 
professors or their teaching methods, about the importance of teaching science topics 
to their students, and about students’ expectations for them in the current climate of 
fast-paced scientific and technological discovery. 

3. %HUWUDQG�5HQDUG (National Institute of Criminalistic and Criminology, Belgium) 
<bertrand.renard@just.fgov.be>:  

*HQHWLF�7HFKQLTXHV�DQG�3HQDO�-XVWLFH��$�
&RQWULEXWLRQ�WR�D�1HZ�0RGHO�RI�-XVWLFH"�

Penal justice gradually integrates new and elaborated scientific techniques, resulting 
from the important progresses made in the fields of telematics, physics, chemistry, 
biology... as many fields producing multiples applications, sometimes embedded in 
the legal form under the name of "expertise" (toxicological analyses, analyses 
materials, ballistics, genetics...). The combination of these various applications with 
data-processing progresses is neither not foreign to their wider developments. Our 
intervention suggests questioning the introduction of such technical innovations into 
the Belgian penal system at two levels. It rests on empirical results of a study devoted 
to "genetic techniques". The first level aims at questioning what the law (here 
procedural rules) defines when it provides space for science, i.e. the condition for the 
"legal character" of DNA techniques. The second level observes the implemented 
techniques when they take place in the framework of the judicial action. Here the 
technological tool (the DNA technique), as an explicit innovation in the search for 
evidences, clearly participates to the penal function as a tool for control. In this main 
procedural context, the purpose of our contribution especially discusses the balance (in 
the legislative will as well as in what results from the action of the actors who take 
part in his implementation) between control, and the freedom of the citizens. 
Ultimately it relates to the question of whether the definition of a new balance is not 
likely to produce or, at the very least, to contribute to a new model of justice, such as 
actuarial justice. 

4. 7KLHUU\�'HOSHXFK (Ecole Normale Supérieure de Cachan) <delpeuch@gapp.ens-
cachan.fr>:  

7HFKQRORJLFDO�&RRSHUDWLRQ�DV�D�6WUDWHJ\�RI�
,QWHUQDWLRQDO�,QIOXHQFH�LQ�WKH�)LHOG�

Since the beginning of the ninety's, East European Countries have been the recipients 
of a great amount of foreign legal technical assistance in the field of judicial reform. 
The donor's activities which aim at transforming post- communist judicial institutions, 
organizations and professions have been accompanied by large-scale projects to 
transfer western technological tools, models and expertise. In Bulgaria, judicial reform 
is one of most conflictual and politically sensitive components of the process of state 
rebuilding. Therefore, external actors have to invent indirect and politically discreet 
tactics if they want to have a better chance to impose their solutions to the domestic 
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actors with the intention to improve the slow, inefficient, and corrupt judiciary. What I 
try to scrutinize in Bulgaria, is the role of the initiatives with the aim of introducing 
new technologies, organization of work and training methods in the foreign advisors 
strategies of influence. These initiatives take part in the development of very intrusive 
bottom-up approaches for the import-export of institutional design and public policies, 
which replace the traditional top-down approaches for international transfers. The 
American experts, in particular, make a very skillful use of grass root cooperation 
involving technological innovations in order to reshape the Bulgarian judicial 
organization in conformity with their desired model. 

5. 0DULH�6RSKLH�'HYUHVVH (Université des Sciences et Technologies de Lille 1) 
<devresse@crim.ucl.ac.be>:  

7UXVW��7HFKQRORJ\��DQG�3HQDO�5DWLRQDOLW\�
This proposal concerns the field of contemporary changes in criminal justice and 
criminal policy. I attempt to study the contradiction, in the criminal justice system, 
between the procedures which anticipate the forms of negotiations or of discussion 
and methods of "objectifying" of the individual (supported by the introduction of 
technical methods in legal controls). Today, one notes a double feature of the 
individual in the penal policies especially in the management of "minor" delinquency: 
the individual being at the same time made aware of his responsibilities and 
considered, according David Garland, as "situational". From this point of view, the 
concept of trust appears particularly interesting: divided between confidence to place 
in the individuals and confidence to place in the technical control systems, the 
professionals of penal justice must proceed today to new forms of arbitrations. My 
paper consequently intends to clarify what are the stakes of these arbitrations, starting 
from the empirical study of two particular devices, the testing of drug offenders and 
the electronic tagging of offenders. 

7KH�/HJDO�DQG�(WKLFDO�,VVXHV�RI�%LREDQN�5HVHDUFK�LQ�'LIIHUHQW�&RQWH[WV�
�������
Paper Session 

(Chair/Discussant) HC Niu, (Session Organizer) Hung-En Liu 

Many countries (including UK, Iceland, Japan, and Taiwan) have launched ambitious biobank 
projects that plan to develop national-level biomedical databases that will store blood 
samples, genetic information, and personal lifestyle information, with linkage to health data 
and medical records, collected from hundreds of thousands of people. Many ethical and legal 
controversies have been aroused by this kind of project, and some of them are unique because 
of its magnitude, the social/cultural contexts within which it is carried out, and its 
dissimilarity to traditional clinical and medical research. This session will try to put the 
ethical and legal issues of biobank research in different contexts. Some papers will compare 
the governance frameworks of biobank research in different countries, and other papers will 
discuss whether the ethical principle (such as informed consent) established in traditional 
research settings should be reexamined while applied to biobank research. 

Topics: HEALTH AND MEDICINE TECHNOLOGY 
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3DUWLFLSDQWV�
1. +VLX�,�<DQJ (National Yang-Ming University):  

7KH�8VH�DQG�0LVXVH�RI�,QIRUPHG�&RQVHQW�LQ�7DLZDQ�%LREDQN�'HEDWH�
Informed consent is one of the most important ethical principles guiding medical 
research. Both international instruments and domestic regulations stress on informed 
consent as the major mechanism to protect human subjects/patients. The doctrine did 
not come to Taiwan until very lately when several young legal and ethical scholars 
trained in the western countries brought back the concept and advocate it aggressively. 
While the Taiwanese government welcomes the idea with new regulations and 
legislations mandating informed consent for all kinds of biomedical research involving 
human subjects, the medical and scientific communities accept the laws half-
heartedly. A vivid example is the tension aroused by Taiwan Biobank in 2006. 
Following the long tradition of conducting public health research in Taiwan, the 
Taiwan Biobank pilot program team led by biomedical scientists collaborates with 
local health care system to provide free medical check up to attract potential 
participant’s agreement to donate blood sample into a national data bank. Such plan 
has been vigorously attacked by Taiwan ELSI scholars and got conditional IRB 
approval requiring comprehensive informed consent. This paper tries to examine the 
doctrine of informed consent in the context of Biobank, particularly Taiwan Biobank. 
I argue that a clinical therapeutic research is in nature different from a prospective 
large scale public health biomedical research, so informed consent should have a 
different face in Biobank. A one-time general consent might be ethically acceptable, 
and the regulatory focus should be shift from informed consent to the establishment of 
a truly accountable governing body. 

2. +XQJ�(Q�/LX (National Taipei University):  

7KH�(WKLFDO�DQG�/HJDO�&RQWURYHUVLHV�DQG�*RYHUQDQFH�RI�%LREDQN�
3URMHFWV�LQ�7DLZDQ�DQG�-DSDQ�
Many countries have launched ambitious biobank projects that are backed by 
government agencies and/or public funding. Both Taiwan’s and Japan’s governments 
have also recently decided to sponsor biobank projects conducted by public academic 
institutes. In Taiwan, the project is expected to develop a national-level biomedical 
database that will store blood samples, genetic information derived from them, and 
personal lifestyle information, with linkage to health data and medical records, 
collected from 200,000 people aged 40-70. In Japan, the project was launched in 2003 
and aims to collect blood samples and medical information from 300,000 patients of 
47 diseases. Its goal is to link single-nucleotide polymorphisms to diseases and 
adverse drug reactions and develop personalized medicine. Both projects aroused 
some controversies in Taiwan’s and Japan’s societies, but compared with Iceland and 
UK experiences theses controversies seem less bitter, partly because (especially in 
Taiwan) there had been lack of information transparency and public discussion. The 
paternalistic culture towards decision-making and policy in the scientific and medical 
spheres may also explain the difference. In these contexts, this paper argues that 
Taiwan and Japan should strengthen their governance of the biobank projects and 
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create some more independent and effective control bodies to oversee the sample 
collection, storage, and usage in the projects. 

3. 6KDQJ�<XQJ�<HQ (Feng Chia University):  

%LREDQN��'DWD�3URWHFWLRQ��DQG�*HQHWLF�3ULYDF\�LQ�7DLZDQ�DQG�8.�
The UK Biobank is an well-known medical research project which has caused a 
heated debate, particularly on the issues of informed consent and confidentiality in the 
international community. Adopted a similar approach, Taiwan’s government has 
followed in the steps of UK Biobank and has officially announced to launch the 
Taiwan Biobank in 2005. The declared policy of Taiwan Biobank has faced grave 
challenges by the human rights groups and public media since its initiates. This paper 
is to analyze controversial issues between UK and Taiwan Biobank, in particular the 
issues of privacy. The legal resources for the UK Biobank mainly are governed by the 
EU Directive 95/46/EC on data protection and UK Data Protection Act 1998, while 
with regard to individual privacy concerning biological attributes and genetic 
information, such as fingerprints or DNA profiling, the subject of protection of human 
rights in civil and criminal law is less mature in Taiwan. Because Taiwan Biobank 
lack of a direct legal mandate under current circumstance, it has to resort to the 
Interpretation No. 603 by Grand Judge Committeee. Considering the long history of 
respecting personal privacy and pursuing human rights protection in the UK, it is 
submitted that Taiwan Biobank need to enact a further intact legislation governing the 
access to biosamples and genetic information on one hand, and it also is required for 
sufficient data protection framework and a more transparent mechanism on the other. 

5HSURGXFLQJ�/DZ��7HFKQRORJ\��7UDQVIRUPDWLRQ��DQG�7UDGLWLRQ��������
Paper Session 

(Session Organizer) Erin Ackerman, (Discussant) Susan Sterett, (Chair) Cindy Baldassi 

New reproductive technologies have brought about unanticipated arrangements of kinship, 
relationship, sexual health, and state intervention. How has law responded to these 
reconfigurations of human life and social organization? This panel addresses the intersection 
of law, reproduction, and technology in multiple legal contexts including civil, family, and 
criminal law. The panel explores how technological innovation presses law into its service 
even as law reshapes innovation into more familiar formulations. The papers focus on many 
arenas of legal process in which technology intersects with reproduction, including the 
making of contracts between potential parents and surrogates, use and figuring of 
reproductive technology in sexual assault interventions, and legislation and adjudication of 
kinship relations that arise out of the use of assisted reproductive technologies. Drawing on 
cases from the U.S., Korea, and Europe, the papers compare the ways in legal institutions and 
actors receive as well as reframe these conflicts. 

Topics: HEALTH AND MEDICINE GENDER AND SEXUALITY 

3DUWLFLSDQWV�
1. 5REHUW�'LQJZDOO (University of Nottingham):  
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7KH�5HPRYDO�RI�'RQRU�$QRQ\PLW\�IRU�$VVLVWHG�&RQFHSWLRQ�LQ�WKH�8.�
This paper examines some of the consequences of the UK government’s decision to 
remove anonymity from gamete donors offering semen or ova to assist conception 
among infertile couples. The supply of donations has collapsed, creating long waiting 
lists and stimulating regulatory avoidance, or ’reproductive tourism’, as couples seek 
assistance elsewhere in Europe. Although this was a predicted consequence, both the 
UK government and the regulatory authority gave priority to the rights claim by some 
children born as a result of gamete donation to know their genetic heritage, by analogy 
with the situation of adopted children. This paper argues that this is a false analogy 
and criticises the reluctance of government and regulator to acknowledge the rights 
claims of would-be parents, seeking instead to attack their avoidance strategies. 

2. 1LFROD�:KLWH (Law Reform Commission of Ireland):  

7KH�5LJKW�RI�3URFUHDWLRQDO�$XWRQRP\�LQ�)UR]HQ�3UH�(PEU\R�
'LVSXWHV��7LPH�IRU�D�/HJLVODWLYH�7KDZ�
The field of reproductive medicine is a burgeoning one in Europe - gaining huge 
momentum over the last quarter of a century. However these technological advances 
have created a Pandora’s Box of legal conundrums for "As science races ahead, it 
leaves in its trail mind-numbing ethical and legal questions. The law, whether 
statutory or decisional, has been evolving more slowly and cautiously". (Kass v Kass 
673 N.Y.S. 2d 350 1998).This is particularly true in relation to disputes over frozen 
pre-embryos. Courts worldwide have been asked to adjudicate as to whether the right 
of procreational autonomy should outweigh the right to life of the unborn. This paper 
will critically examine seminal case law from the U.S. with that of recent European 
case law. These cases specifically addressed the right of procreational autonomy for 
separated and divorced couples with frozen pre-embryos arrangements - both 
contractual and non-contractual. This right of procreational autonomy is composed of 
two competing rights of equal significance: the right to procreate and the right to avoid 
procreation. Issues of contract law, criminal law & family law which stem from frozen 
pre-embryo arrangements will be explored against a background of ethical 
considerations. 

3. <RXQJ�*\XQJ�3DLN (Johns Hopkins University):  

$VVLVWHG�5HSURGXFWLRQ��'HSRSXODWLRQ�&ULVLV��DQG�%LRHWKLFV�/DZ�LQ�
6RXWK�.RUHD�
The recent stem cell research scandal and the arrest of international ova traffickers 
exposed the fact that the infertility clinics have functioned as loci of commodified ova 
supply both for research and for infertility treatment in South Korea. Yet, it shocked 
the public that there hardly had existed any comprehensive state regulation on assisted 
reproduction. Thus, the public debate on the bioethical issues of assisted reproduction 
followed and the ministry of health, an oppositional party and a feminist NGO 
respectively proposed three different bills of bioethics law in order to regulate the 
legitimate use of assisted reproductive technologies. This paper will explore how these 
bills reflect the conflicting concerns of the state population policy encouraging IVF to 
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raise fertility rate and the bioethical issues of regulating the practices of assisted 
reproductive technologies. In addition, my paper intends to discuss how the new 
concerns of bioethics intersect the previous domains of kinship in this debate. 

4. 6DPHHQD�0XOOD (Johns Hopkins University):  

(PHUJHQF\�&RQWUDFHSWLRQ�IRU�6H[XDO�$VVDXOW�9LFWLPV��0HGLFDO�RU�
/HJDO�,QWHUYHQWLRQ"�
This paper focuses on the administering of emergency contraception as a standard 
service offered to sexual assault victims during emergency room forensic examination 
in a hospital in the U.S. While emergency contraception is clearly a function of 
therapeutic (preventative medical) intervention, I demonstrate how it carries particular 
significance within the legal framework. By observing the specific language and 
conditions under which the topic of emergency contraception is introduced by forensic 
nurses, as well as the reactions and deliberation processes of individual victims and 
their relatives and friends, I found that any hesitation or deliberation on the part of 
victims was met by obvious sentiments of discomfort or disapproval by the forensic 
nurses. I argue that extensive deliberation about or refusal of emergency contraception 
casts doubt on the veracity of victims’ allegations of sexual assault. I suggest that this 
mistrust has a deep genealogy reaching into 18th century understandings of the 
mechanism of conception particularly as it related to sexual violence within English 
and colonial American legal codes (Hambleton 2001). Based on interviews and 
narrative analysis, I link the intense deliberation of some patients to their knowledge 
and experience of the history of involuntary sterilization of poor African-American 
women on the eastern seaboard as recently as the 1960s and 70s. The nurses are often 
unaware of this local history of suspicion and the fact of its circulation via rumor in 
the communities of their patients. 

5. (ULQ�$FNHUPDQ (Johns Hopkins University):  

5LJKWV�RI�3URFUHDWLRQ��$FFHVV�WR�$VVLVWHG�5HSURGXFWLRQ�LQ�WKH�8QLWHG�
6WDWHV�
Assisted reproductive technologies (ARTs) are often heralded as increasing equality, 
liberty, and choice for individuals and/or couples. The strategy and, I argue, effect of 
legislative and litigation campaigns to increase fertility service access-- expressed both 
in terms of the financial costs of the services (who besides the recipients, if anyone, is 
obligated to pay for ART procedures) and equality claims for nondiscrimination in 
program admission--is to articulate and enforce procreation as a positive right. I 
consider how this development departs from the popular conception of "reproductive 
rights" and what its implications are for sex and gender equality. 

,QIUDVWUXFWXUH�&RPPRQV�DQG�2SHQ�$FFHVV��(QYLURQPHQW��,QIRUPDWLRQ��
WKH�,QWHUQHW��DQG�%H\RQG��������
Paper Session 

(Chair/Discussant) Carol M. Rose, (Session Organizer) Marc R. Poirier 
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This program derives from Brett Frischmann’s articulation of a general theory of 
infrastructure commons, which argues for open access to a variety of resources based on 
charcteristics related to downstream externalities. Professor Frischmann will present the latest 
version of his theory, which he argues should apply to the internet, information and 
environmental resources. Other papers will explore the implications and potential limitations 
of claims for and against open access to a variety of shared resources. Access to both 
environmental and cultural resources will be explored. 

Topics: ECONOMY AND SOCIETY ENVIRONMENT AND LANDSCAPE 

3DUWLFLSDQWV�
1. 0DUF�5��3RLULHU (Seton Hall University):  

3XEOLF�7UXVW�5HVRXUFHV�DQG�WKH�7KHRU\�RI�,QIUVWUXFWXUH�&RPPRQV�
Brett Frischmann’s theory of infrastructure commons posits that for resources with 
certain characteristics, open access is, as a matter of overall welfare, preferable to the 
exclusion that typically follows from the creation of private property rights. For these 
resources, only open access allows large and beneficial but unpredictable downstream 
uses of the resource. Environmental resources and uses may fit Frischmann’s 
argument, some better than others. The traditional public trust doctrine, with its open 
access requirement, provides a useful testing ground. Carol Rose has offered two 
arguments for open access to "inherently public property," including public trust 
resources: network effects fostered by and fostering commercial activity (an argument 
paralleled by Frischmann’s theory); and socialization from the widespread public use 
of recreational resources. New Jersey’s recent beach access cases require what may be 
a distinct third theoretical justification, the covert remedying of the ill effects of 
identity-based discrimination. 

2. *UHJRU\�5��0DQGHO (Albany Law School):  

'LVHQWDQJOLQJ�,QIUDVWUXFWXUH��&RPPRQV��DQG�2SHQ�$FFHVV�
Frischman’s theory of infrastructure commons provides a useful lens through which to 
view a wide variety of societal resources, including information, transportation, 
environmental, and intellectual property resources. Frischman’s analysis reveals 
interesting relationships between many of these seemingly disparate resources, and 
concludes that most public and social infrastructure (nonrivalrous resources that are 
used to produce public or nonmarket output goods) should be managed by some sort 
of open access regime. While providing an original and useful descriptive framework, 
Frischman’s infrastructure theory does not appear to fully develop guidelines for 
determining which public and social infrastructure resources should be managed 
through open access regimes and which should not. Rather, the framework appears to 
imply that all, or almost all, public and social infrastructure resources should be 
managed through open access regimes. This paper expands upon Frischman’s 
infrastructure theory to develop normative guidelines to help elucidate how and when 
to select an open access versus a restrictive regime to govern particular infrastructure 
resources. This expansion requires distinction between infrastructure resources and 
commons resources, and various types of each. 
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3. 'DYLG�5��'ULHVHQ (Syracuse University):  

7KH�(QYLURQPHQW�DV�,QIUDVWUXFWXUH�
This paper addresses two aspects of Brett Frischman’s idea of the environment as 
infrastructure and puts it in a broader context. First, which environmental resources 
provide infrastructure. Second, how should the idea of environment as infrastructure 
influence environmental law. In trying to figure out which environmental resources 
might be characterized as infrastructure resources, I will try to resolve some 
definitional ambiguities in Professor Frischman’s work on infrastructure. I will also try 
to distinguish the idea of infrastructure from the idea of a commons, even though the 
two may overlap. I will argue that this idea, notwithstanding its ambiguities, adds 
something useful to environmental law. While we often think of environmental law as 
a symmetrical question of competing resource uses, I will argue that the idea of 
infrastructure helps identify an important asymmetry. Often an environmental resource 
provides infrastructure, while competing uses do not involve infrastructure. This 
asymmetry may justify careful protection of some environmental resources. Finally, I 
will suggest that Brett Frischman’s idea fits with a growing trend toward considering 
the "economic dynamics" of law. This trend features careful consideration of 
economic incentives sensitive to institutional factors and eschews a narrow cost-
benefit calculus as an appropriate basis for policy. 

4. %UHWW�5��)ULVFKPDQQ (Loyola University Chicago):  

(QYLURQPHQWDO�,QIUDVWUXFWXUH�
At a very general level, the environment can be viewed as natural infrastructure that is 
an essential input into a wide range of human and natural productive processes. 
Consider, for example, a lake. Like a road system, a lake is socially valuable primarily 
because it can be used in a wide variety of different ways to produce social benefits, 
often in the form of positive externalities (benefits not taken fully into account by the 
users and/or beneficiaries). Think about the wide variety of uses of many lakes. They 
can be used for fishing, boating, swimming, and for other recreational activities. 
Further, lakes can be used as subject matter for artwork, for commerce, for 
transportation of goods, for waste processing, as a sink for pollution, or as a drinking 
water source, to name a few. These uses are in addition to the socially valuable role 
the lake plays in supporting a complex ecosystem. I raised this idea in An Economic 
Theory of Infrastructure and Commons Management, and in this paper, I explore it 
further. Recognizing that lakes create social value primarily when used as inputs into 
the production of a wide variety of outputs suggests that the nature of those outputs is 
important when evaluating unavoidable trade-offs associated with resource 
management. I will explore the notion of sustaining environmental infrastructure 
commons through complex institutional arrangements that form something akin to 
semi-commons property regimes but through regulatory regimes. The regulatory 
approach targets particular consumptive uses of an environmental resource with the 
aim of limiting consumption to sustainable levels (at least in theory with the 
appropriate information), while simultaneously preserving an open access/commons 
regime for a (wide) variety of other uses that generate positive externalities 
(spillovers). 
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5HFKW�XQG�0HGLHQ�
0DVV�0HGLD�DQG�3XEOLF�2SLQLRQ��������
Paper Session 

(Chair) Barbara Heitzmann, (Session Organizer) Stefan Machura 

Topics: MEDIA AND LAW 

3DUWLFLSDQWV�
1. :LOOLDP�+DOWRP (University of Puget Sound):  

*XQQLQJ�IRU�-XVWLFH�DQG�3UHVVLQJ�IRU�5HIRUP��+RZ�
8��6��1HZVSDSHUV�5HSRUW�'LVSXWHV�RYHU�)LUHDUPV�

Informed by the costs and benefits of pursuing social change through litigation rather 
than other means and by how mass media condition efforts to change law, the authors 
investigate reports of efforts to hold gun manufacturers liable in U. S. civil courts for 
harms that, reformers insist, small arms cause or exacerbate. Their central question is 
how newspaper coverage of litigative efforts differs from newspaper coverage of 
efforts that do not involve litigation. Having coded stories and features in more than 
fifty newspapers between 1978 and 2005, the authors analyze characterizations of 
advocates, attorneys, and officials involved in contests over the manufacture and 
distribution of guns and of "frames" that newspapers apply to these contests. The 
authors demonstrate what differences litigative and non-litigative disputing made in 
coverage of principal agents [n > 21,000 characterizations from articles on lawsuits; n 
> 11,000 from non-litigation articles]. Crucial frames differ in litigation articles [n > 
1700 frames coded] relative to those employed when litigation was not explicitly 
mentioned [n > 600 frames coded]. The authors find that coverage of litigation tends 
to reinforce the interpretive frames of proponents of change far more than those of 
opponents and that articles that mention lawsuits tend to contain unflattering 
characterizations of plaintiffs, their lawyers, and allied reformers far more than 
positive characterizations. Each of these problems in mass-mediated public relations is 
lessened but not eliminated in articles that concern reform efforts but do not anticipate 
litigation. 

2. 0DUHWW�/HLERII (Queensland University of Technology):  

7KDQN�*RG�<RX
UH�+HUH��3HUIRUPDWLYLW\�DQG�WKH�
/LPLWV�RI�&RS\ULJKW�/DZ�

The comedic and performative tradition of the music hall and the Commedia dell Arte 
have been revived in Australia through the semi-scripted, semi-improvised television 
program, Thank God You’re Here. This program, which places quick wits - actors, 
comedians, radio and television hosts - in scenarios that are not fully formed, but 
become so at the time of creation before a live audience. By harking back to the 
traditions of performative and theatrical practice at a time where copyright law has 
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become preoccupied by technologies, the program and its success in Australia and 
other parts of the world raises key questions about law’s response to amorphous 
creative activities. This paper will explore the creative endeavours of individuals 
whose participatory endeavours have conventionally been seen as artisinal and 
manual, thus generally denying them a stake in a copyright ’work’ (as opposed to a 
’non-work’ sound recording copyright). In doing so, the paper will critically examine 
the imposition of narrative certainties in legal readings of performative activities, and 
the consequences for legal recognition of the work of the auteur performer 

3. $V\D�2VWURXNK (Kuban State University):  

7KH�&RUUHODWLRQ�EHWZHHQ�/DZ�DQG�3XEOLF�2SLQLRQ�
LQ�&RQWHPSRUDU\�5XVVLD�

The proposed paper aims to highlit the main tendencies in the process of interaction 
bettwen law and public opinion in contemporary Russia. Following US and Western 
European academics, who study the problems of law and public culture, the author 
aims to reveal both global tendencies and regional particularities of the reciprocal 
interaction of law and mass culture that takes place in the country in question. The 
special attention is paid to the mass-media influence on the ordinary legal 
consciousness. I would like to show how mass-media participate in the creating of 
images of law in my country. I also aim to trace the influence of mass-media on the 
jury’s legal culture, to what extent they may determine the jury’s verdicte. I have an 
intention to show how the process of globalisation and western culture products shape 
the legal concsiousness of Russian citizens. The tendencies and perspectives of 
academic studies in this field would be revealed as well. 

7KH�&6,�(IIHFW��(PSLULFDO��7KHRUHWLFDO��DQG�&XOWXUDO�3HUVSHFWLYHV��������
Paper Session 

(Discussant) Nancy S. Marder, (Session Organizer) Neal Feigenson 

The "CSI effect," which has achieved great notoriety, posits that the widely viewed television 
program "CSI" has inculcated in prospective jurors the expectation that every prosecutor will 
be able to produce in every case convincing forensic proof of the sort featured on the 
program, and that actual jurors hold it against prosecutors who do not produce such evidence. 
The papers in this session address the CSI effect from a variety of perspectives: (1) Empirical: 
Anecdotal evidence of the effect is widespread, but does it actually exist? Experimental 
research offers a more nuanced pictures. (2) Theoretical: The effect examined from the point 
of view of cognitive and social psychology and the psychology of visual evidence generally. 
(3) Cultural: The program "CSI" will be studied in terms of its views about the law and 
lawyers in general and the implications for the presentation of proof and the construction of 
belief in contemporary society. 

Topics: POPULAR CULTURE AND LAW COURTS AND TRIALS 

3DUWLFLSDQWV�
1. 1HDO�)HLJHQVRQ (Quinnipiac University):  
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7KH�3V\FKRORJ\�RI�&6,�DQG�9LVXDO�6FLHQWLILF�(YLGHQFH�LQ�&RXUW�
New digital technologies are transforming how forensic and other types of evidence 
are being created and displayed. These technologies can seem to provide judges and 
jurors with direct visual access to things they would otherwise be unable to see, from 
traces of bite marks left on a victim’s body to the real-time functioning of a human 
brain. Yet all of these digital images can affect viewers’ perceptions and judgments in 
ways of which the viewers, and sometimes even the proponents, may be unaware. 
Drawing on research in cognitive and social psychology and the psychology of visual 
perception, this presentation will survey the effects of digital images generally and 
with particular reference to the types of evidence offered on "CSI," discuss the 
probative and prejudicial aspects of particular examples of digital forensic evidence, 
and offer comments on the propriety and admissibility of the new visual technologies. 

2. &KULVWLQD�6SLHVHO (Yale University):  

7KH�:RUOG�$FFRUGLQJ�WR��&6,���/DZ�DQG�-XVWLFH�
According to widespread if anecdotal accounts, juries across the country have been 
influenced by the television show "CSI" (crime scene investigation) which airs in 
prime time on CBS three nights a week and is available as reruns on cable, rivaling 
Law and Order’s media penetration. "CSI"’s drama is centered on the forensic teams 
that gather and analyze evidence to prove guilt in two to three murders that must be 
solved during the course of each show. Courtroom attorneys believe that CSI has 
shaped jurors’ expectations about when prosecutors should produce forensic evidence 
and even what kinds of evidence should be offered for the particular crime being 
prosecuted. This paper will look more closely at this phenomenon and how CSI 
depicts the law, drawing some of the implications of the show’s world view for 
lawyers and judges in the legal system. 

3. .LPEHUOLDQQH�3RGODV (University of North Carolina, Greensboro):  

7KH��&6,�(IIHFW��DQG�2WKHU�)RUHQVLF�)LFWLRQV�
The media, prompted by prosecutors, claims that a "CSI Effect" is impacting our 
criminal justice system, i.e., seducing jurors with promises of forensic evidence and 
causing an epidemic of unjustified acquittals. Despite the popularity of these claims, 
they are not grounded in a statistical increase in acquittals or detailed case studies, but 
on anecdotes about cases that law enforcement believes it should have won. Anecdote, 
however, is not an adequate substitute for empirical evidence or a logical theory of 
media influence. This paper, employing the perspectives of media theory and narrative 
analysis, examines the entertainment media’s contribution to the public’s 
understanding of law. Moreover, it subjects the "CSI Effect" to empirical analysis 
through deliberation studies of 538 mock jurors (comprised of individuals on jury 
duty, jury eligible adults, and university students). This paper concludes that neither 
theory nor survey results support the existence of a "CSI Effect," but that, like its 
namesake television show, it is merely fiction. 

*OREDOH�5HFKWVJHVFKLFKWH�
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&LYLO�/LEHUWLHV�DQG�&LYLO�5LJKWV�LQ�WKH�1LQHWHHQWK�DQG�7ZHQWLHWK�&HQWXU\�
8QLWHG�6WDWHV�DQG�1RUZD\��������
Paper Session 

(Session Organizer) Donna I. Dennis, (Chair/Discussant) Risa Goluboff 

Topics: LEGAL HISTORY 

3DUWLFLSDQWV�
1. &KULVWLQH�,��+DVVHQVWDE (Norwegian University of Science and Technology):  

,PSOLFDWLRQV�RI�,QWHUVHFWLRQDOLW\�LQ�WKH�6WHULOL]DWLRQ�/DZV�RI�,QGLDQD�
�������DQG�1RUZD\��������
The mid-west American state of Indiana was the first political entity in the world to 
pass an eugenically-based sterilization law in 1907. Within twenty-five years, more 
than one-third of the states in that union had also passed similar laws. At that same 
time, in 1934, the Storting (Parliament) of Norway passed its sterilization law, also 
similar to the one originally passed in the United States in form, content and effect. 
This paper seeks to analyze and compare the socio-historical context for the laws 
passed in Indiana and Norway. We ask if the sociological model of "intersectionality" 
is implicated in the passage of both laws and what intersectionality "markers" were 
present. In addition, we discuss if any resistance was present as well as the potential 
for "body-centered" legislation as an eventful symptom for structural changes in 
society. 

2. /\QGD�,��'RGG (American University):  

�7KH�3UHVLGHQW
V�&RPPLVVLRQ�RQ�&LYLO�5LJKWV�DQG�WKH�*URZWK�RI�D�
/LWLJDWLRQ�6XSSRUW�6WUXFWXUH�������������
This paper examines the post World War II development of a civil rights "support 
structure" for plaintiffs. Previous work, such as Charles Epp’s, THE RIGHTS 
REVOLUTION, highlights the importance of a litigation support structure for the 
growth of civil rights litigation. In this paper, I plan to build on this work by focusing 
my archival research on the NAACP, the ACLU, and other leading civil rights groups, 
and the debates within these groups about the advantages of plaintiff-led civil rights 
suits compared with DOJ enforcement of criminal violations, as well as these groups’ 
evaluation of the strategic value of constitutional tort litigation. 

3. 'RQQD�,��'HQQLV (Rutgers University, Newark):  

)UHH�6SHHFK�DQG�&LYLO�/LEHUWLHV�LQ�1LQHWHHQWK�&HQWXU\�$PHULFD��
3HUVSHFWLYHV�IURP�WKH�+LVWRU\�RI�2EVFHQLW\�
This Paper explores the legal consciousness of publishers of indecent print in the 
nineteenth-century United States. In recent years, revisionist scholars have examined 
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the importance of free speech values in the nineteenth century by looking outside the 
courts, such as in the antislavery and woman’s rights movements. This Paper analyzes 
more marginal forms of nineteenth-century speech, published not for the purpose of 
political or social reform, but for sexual titillation and excitement. It shows that 
publishers of indecent print who confronted obscenity charges rarely asserted defenses 
based on freedom of speech or freedom of the press, either in or out of court. Instead, 
they mobilized other kinds of libertarian values to counter repressive moral and legal 
regimes. Specifically, they resisted obscenity prosecutions as unconstitutional 
restrictions on their right to hold and use property and on their right to pursue a 
livelihood in the absence of demonstrable harms to the public. In the process, they 
displayed a "rights consciousness" that turned on property rather than speech rights, a 
perspective that was consistent with the mainstream legal culture of their day and with 
their self-perception as enterprising capitalists. With the advent of the Comstock Act, 
post-bellum publishers of indecent print became even more keenly aware of the risks 
that obscenity regulation posed for their businesses. Rather than challenging the Act 
on constitutional grounds, they devoted their energies to navigating around the law 
and striving to avoid the material consequences of national power. 

4. /DXUD�,��:HLQULE (Princeton University):  

7KH�,QFRUSRUDWLRQ�RI�1RQSROLWLFDO�6SHHFK�LQWR�WKH�$PHULFDQ�&LYLO�
/LEHUWLHV�$JHQGD������������
A 1928 bulletin of the American Civil Liberties Union ("ACLU") summed up the 
organization’s policy toward obscenity since its formation in 1920: the ACLU would 
actively challenge obscenity regulations only if they were "relied upon to punish 
persons for their political views." To the authors of that bulletin, "political views" 
encompassed the struggle for control of government and capital, but not of the body or 
the mind. Just three years later, however, the ACLU was the undisputed leader of the 
anti-obscenity crusade, an aggressive advocate not only of unfettered scientific 
discussion but also of artistic freedom and birth control. With that shift, a new model 
of civil liberties began to take shape-one that celebrated individual expressive freedom 
over substantive political reform. What happened in the intervening years to change 
the ACLU’s agenda so completely? The catalyst, I argue, was a postal censorship 
dispute involving a sex education pamphlet, The Sex Side of Life: an Explanation for 
Young People, written by the former suffragist and outspoken birth control activist 
Mary Ware Dennett. Dennett’s heavily publicized obscenity conviction, overturned by 
the Second Circuit on appeal, generated popular hostility toward the censorship laws 
and, ultimately, a substantial reformulation of both obscenity doctrine and the ACLU’s 
role in the censorship debate. United States v. Dennett, in the words of ACLU attorney 
Morris Ernst, was a "test-case of vital importance." 

&DXVH�/DZ\HULQJ�DW�WKH�5DGLFDO�0RPHQW�������$URXQG�WKH�*OREH��������
Paper Session 

(Session Organizer) Austin Sarat, (Chair/Discussant) Violaine Roussel 

This panel looks specifically at the development of radical lawyering in the U.S., Italy, and 
France in and after the tumultuous year of 1968. Countries around the globe saw the rise of 
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left-wing radical movements that challenged legal and political institutions, taking nations to 
the brink of revolution. Individual papers will look at the nation-specific contexts of radical 
lawyering while searching for commonalities between the cases. In particular panelists will 
explore the ways that legal, social, and political theory shaped and were shaped by these 
lawyers and legal actors. After individual presentations, the panelists will speak as a 
roundtable. 

Topics: LEGAL PROFESSION 

3DUWLFLSDQWV�
1. /LRUD�,VUDsO (EHESS, Paris):  

/HIWLVW�6RFLDO�0RYHPHQWV�DQG�WKH�/DZ�DIWHU�0D\����
LQ�)UDQFH�

The aim of this paper is to analyze the relationships between post-1968 French social 
movements and the Law. Indeed 1968 was a turning point on many grounds : it was 
immediately followed by the creation of Unions in the judiciary and then among 
lawyers; many of the post-1968 social movements were based on expertise, including 
law with for e.g. the GISTI (Information and Support Group for Immigrant Workers); 
and legal theory evolved in new theoretical directions influenced by Marxist analysis, 
notably in the famous "Critique du droit" movement. All this factors contributed to 
new alliances between radical social movements and lawyers, that changed both the 
vision of law and the status of rights in the political arena. 

2. 7KRPDV�+LOELQN (University of Massachusetts, Amherst):  

5DGLFDO�/DZ\HULQJ�DQG�WKH�%LUWK�RI�&ULWLFDO�/HJDO�
6WXGLHV�

This paper looks at the origins of the Critical Legal Studies movement as found in the 
writings of radical lawyers in the years after 1968. Developing out of the New Left, 
the anti-Vietnam War movement, and Black nationalism, radical lawyers developed a 
clear critique of American law and rights that was closely connected to radical 
intellectualism in other sectors of American life. 

3. 0DULD�0DODWHVWD (University of Bologna):  

5DGLFDO�/DZ\HUV�LQ�,WDO\�DIWHU������
A reform wind blew on Italy between 1970 and 1975. It affected political rights, 
women, family, labour, health, institutions. Its origins were in 1968 and among their 
actors, radical jurists played a crucial role. This paper aims to reconstruct the Italian 
radical legal field of that period. There will be considered the "red legal aid groups" 
born in 1968 to help rebellious students and workers, the radical judges, whose 
sentences helped to reform the Italian legal system, the labour jurists and the lawyers 
engaged in the first trials for terrorist crimes. 
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5DFH�DQG�6ODYHU\��+LVWRULFDO�3UREOHPV�DQG�&RQWHPSRUDU\�&RQWH[W��������
Paper Session 

(Session Organizer) Jason A. Gillmer 

This panel brings together scholars interested in cultural and legal history, and the role of race 
and slavery in shaping the American legal landscape. The papers are meant to raise questions 
both historical and contemporary, from the complexities of interracial unions under slavery, to 
the interplay of property and contract law with race and gender in the nineteenth century, to 
the significance of slavery in modern-day legal rhetoric. The hope is to encourage 
interdisciplinary conversations between law and history, and to propose new ways of thinking 
about slavery’s impact and its legacy. 

Topics: RACE AND ETHNICITY LEGAL HISTORY 

3DUWLFLSDQWV�
1. $GULHQQH�$��'DYLV (University of North Carolina) <davisad@email.unc.edu>:  

6ODYHU\
V�6KDGRZ�)DPLOLHV��5HWKLQNLQJ�
0LVFHJHQDWLRQ�5HJXODWLRQ�

Two narratives of interracial intimacy have dominated U.S. culture. The first story is 
about the rules states erected prohibiting and punishing interracial intimacy. 
Miscegenation regulation appears to be the sexual manifestation of social apartheid, 
and law worked to secure sexual racial apartheid. The second narrative of interracial 
intimacy is about antebellum slavery and its sexual injustices and injuries. Criminal 
law excluded enslaved black women from protection from rape while the status rules 
dictated that a child’s status as slave or free was inherited from the mother, without 
regard to the father. These legal rules allowing sexual and reproductive 
commodification and coercion secured white male sexual access to black women, the 
conceptual converse of sexual racial apartheid. Slavery comprised a sexually 
libertarian regime, one in which white men could pursue their intimate interests at 
will. Each of these two narratives represents the injuries of miscegenation regulation 
in very specific ways, as reinforcing racial hierarchies by securing sexual apartheid or 
by inflicting racial injury by protecting white men’s unfettered sexual access to black 
women. This paper exposes the limits of both of these dominant stories about 
interracial intimacy governance and some of the contemporary claims they have 
generated. It shows how a crucial, yet under-attended, task of rules managing 
interracial intimacy was to guard against the threats posed by otherwise authorized 
interracial intimacy and unconstrained white male sexual liberty. Neither an 
understanding of miscegenation rules as sexual racial apartheid nor as sexual 
libertarianism predicts or accounts for law’s management of interracial intimacy. 

2. $ULHOD�$��*URVV (University of Southern California) <agross@law.usc.edu>:  
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:KDW�,V�WKH�7LPH�RI�6ODYHU\"�7KH�+LVWRU\�DQG�
3ROLWLFV�RI�6ODYHU\�LQ�&RQWHPSRUDU\�/HJDO�
$UJXPHQW�

When is the time of slavery? Is slavery a part of our nation’s experience best buried in 
the deep past, or are its echoes still being felt today? Has our nation’s trajectory been 
one of continuous progress from slavery to freedom, or did change happen fitfully and 
incompletely? And was slavery an institution defined by race, or was race only 
incidental to its origins and operation? Contemporary debates about racial justice, and 
in particular about redress for racial injustice, turn not only on moral and practical 
concerns, but on the answers to these questions. The jurisprudence of affirmative 
action and reparations draws on competing histories of slavery and its aftermath in the 
United States. Yet most scholars of constitutional law tend to focus on issues of 
corrective and distributive justice, or consequential questions of efficiency and 
political efficacy, in arguments over affirmative action programs or reparations for 
slavery. This essay begins from the premise that much of what polarizes legal and 
political debate are very different narratives of our nation’s history. This essay will 
explore the way histories of slavery have been used in judicial opinions, legal 
scholarship and popular political tracts arguing over redress, racial justice, and 
reparations for African Americans. It is not surprising that advocates of reparations for 
slavery depend on historical arguments to make their case; perhaps more surprising is 
the prevalence of history in conservative discussions of race. I argue that we can better 
understand the distance between the conservative and the liberal positions on racial 
remediation if we understand the histories on which they rely. Further, I suggest that 
liberals have not fully engaged with the historical premises of the conservatives’ anti-
redress arguments. In this respect, pro-reparations arguments are better historically 
grounded than the pro-affirmative action jurisprudence that came before. Most 
promising are those pro-redress arguments that rely on histories of reparations 
movements themselves "from the bottom up." 

3. -DVRQ�$��*LOOPHU (Texas Wesleyan University) <jgillmer@law.txwes.edu>:  

%ODFN��:KLWH��DQG�%URZQ��7H[DV�,QWHUUDFLDO�&DVHV�
LQ�WKH���WK�DQG�(DUO\���WK�&HQWXULHV�

This paper analyzes in detail the trial and local records of several Texas cases from the 
nineteenth and early twentieth centuries in which issues of interracial sex and racial 
identity were at the forefront. The purpose is to provide a provocative challenge to our 
basic assumptions about sex and race in the antebellum and postbellum South. 
Building on some of the author’s previous research, this paper goes beyond the legal 
language of Southern legislatures and high courts and focuses instead on the daily 
lives of a group of people often far removed from the official ideologies of the ruling 
elite. These are the stories of ordinary men and women, and they involve the stuff of 
everyday life: sex, race, rape, love, resistance, happiness, greed, and family. 
Ultimately, the paper seeks to add specificity and complexity to the debate over the 
meanings and significance of interracial relationships in Texas and beyond. 
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3URSHUW\�DQG�7HFKQRORJLFDO�&KDQJH�LQ�WKH�7ZHQWLHWK�&HQWXU\��������
Paper Session 

(Session Organizer) Catherine Fisk, (Discussant) Lawrence M Friedman 

New technologies have prompted the redefinition and rethinking of property. This panel 
explores how technological change in the twentieth century changed different forms of 
property, including real property, intellectual property, and reputation in the United States and 
Europe. The invention of airplanes invited a new way of thinking about the sky as property. 
The invention of new technologies for recording and disseminating music invited a new way 
of thinking about sound as intellectual property. And the development of consumer culture 
invited a new way of thinking about creative labor and attribution as property. This panel is a 
transnational and multidisciplinary inquiry into the historical, theoretical, and cultural 
construction of new forms of property enabled by the rapid technological change of the mid-
twentieth century. Drawing on the methods of legal history, cultural studies, and legal theory, 
and using examples drawn from British, American, and other legal systems, the panel will 
interrogate how natural and social phenomena became property, and how the new forms of 
property enabled by new technology changed the cultural understanding of property and 
social relations. 

Topics: LEGAL HISTORY TECHNOLOGY 

3DUWLFLSDQWV�
1. 6WXDUW�%DQQHU (University of California, Berkeley):  

7UHVSDVVHUV�LQ�WKH�6N\��7KH�,QYHQWLRQ�RI�)OLJKW�DQG�WKH�2ZQHUVKLS�RI�
$LUVSDFH�
That the owner of land owned up to the heavens was a legal maxim for centuries, in 
common law and civil law countries alike. The maxim of course died after the 
invention of the airplane, but it died very slowly, over the course of several decades, 
as lawyers grappled with a host of difficult questions. Were aviators trespassing on the 
land beneath? If there was to be a right of flight, would landowners have to be 
compensated? If landowners lacked the right to exclude planes from their airspace, did 
that imply that nation-states similarly lacked the sovereign power to exclude foreign 
aircraft? The airplane’s effect on the law of airspace is a nice case study of the 
relationship between technological change and legal change, because the maxim’s 
demise was clearly a result of the airplane, but the pathway between cause and effect 
was a long and complicated one, shaped by all sorts of intellectual and material 
influences that long predated the invention of flight. 

2. &DWKHULQH�)LVN (Duke University):  

$WWULEXWLRQ�DQG�WKH�'HYHORSLQJ�3URSHUW\�5LJKW�RI�5HSXWDWLRQ�
Attribution of cultural and scientific works (including books, films, advertisements, 
scientific innovations, to name a few), and indeed attribution of any work, creates 
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value both in the work and in the human capital of the person to whom the work is 
attributed. Attribution is a process of claiming or obscuring authenticity, of giving 
meaning to objects, and of valorizing human effort. New technologies enable new 
forms of attribution and new ways of communicating about the relationship between 
people and the things they create. Technological and cultural changes in the first half 
of the twentieth century enabled a vast expansion of the ways that people were 
credited for their work, and thus created an economy of reputation and a notion of 
human capital that transformed how people thought of the relationship between labor 
and property. Technological change, the popularization of invention and authorship, 
the commercialization of creativity, and the explosion of ways to communicate to the 
public about the creation of new products, and the rise of consumer culture and the 
concept of the corporate brand in essence created a new form of property: the 
attribution of creativity. Twentieth century disputes between corporations and their 
creative employees over attribution shaped the intellectual property of the twenty-first. 

3. $QQH�%DUURQ (London School of Economics and Political Science):  

3URSHUW\��&RS\ULJKW��DQG�7HFKQRORJLFDO�&KDQJH�
The institution of copyright is most frequently accounted for as a legal mechanism for 
encouraging creativity. However, the first modern copyright system (inaugurated in 
England by the Statute of Anne 1709) took shape as a mechanism for regulating the 
uses to which the printing press was put, and borrowed its modes of identifying the 
object of copyright (the ’book’), as well as its understanding of what it would mean to 
trespass upon this object (’printing’ the book), from concepts made thinkable by the 
technology of moveable type. Thereafter, copyright law’s conceptions both of 
property, and the possible objects of property, have changed in close association with 
the development of information and communications technologies. This paper will 
attempt to theorise the role played by these technical developments in shaping the 
institution of copyright in the twentieth century, with particular reference to the bundle 
of rights comprised in copyrights in sonic artefacts (musical works, sound recordings, 
and musical performances). 

/DZ��/DQG��DQG�3URSHUW\�LQ�&RORQLDO�DQG�3RVWFRORQLDO�&RQWH[WV��������
Paper Session 

(Chair/Discussant) Keebet von Benda-Beckmann, (Session Organizer) Sally Merry 

Colonial and postcolonial contexts pose particular challenges for the meanings of law and the 
regulation of land and property, as several case studies indicate. 

Topics: COLONIALITY/POST-COLONIALITY 

3DUWLFLSDQWV�
1. .ULWL�.DSLOD (University of Cambridge):  



 4

0DNLQJ�5HODWLRQV�3URSHU��/DZV�RI�WKH�+RXVHKROG�LQ�&RORQLDO�3XQMDE�
My paper explores the significance of ownership of things as key to understanding re-
formation of household relations in colonial Punjab. I examine how legislation such as 
the Punjab Land Alineation Act of 1900, which was primarily aimed at controlling 
rural indebtedness, reorganised household relations in the region. Even though the 
domestic sphere was seen to be the domain of customary law, and was not legislated 
upon in any general way in colonial Punjab, however, laws relating to the state control 
of land and revenue reconstituted the ways in which rightful heirs, and therefore 
parents and children came to be recognised. These laws relied on European agnatic 
models of descent and upper-caste models of the family. They gave clear presumptive 
force to sons and other male heirs in matters of land alienation. A stricter agnatic 
mentalite replaced the erstwhile fuzzy empirical existence of patriliny in the region in 
the next fifty years. This was evident in the procedural stringency with which courts 
treated adoption and wills, as well as in the systematic marginalisation and even 
disappearance of many categories of children from line of succession. I argue that 
ownership emerged as a key organising principle of relations between persons in this 
period. However, the state redefinition of relational proximity within the household 
remained incomplete and imperfect. An investigation of the transactions of things 
between people that lie outside the bounds of legislative control - eg. women’s 
property - illuminates on the partial nature of state control and the limits of legal 
government. 

2. ,ELURQNH�2GXPRVX (University of British Columbia):  

7KH�7KLUG�:RUOG�DQG�WKH�(PHUJLQJ�)RUHLJQ�,QYHVWPHQW�2UGHU��
5HVLVWDQFHV�DQG��0D\EH��7UDQVIRUPDWLRQV�
The international law on foreign investment is one of the major areas of international 
law where the Third World has usually adopted a different stance compared to the 
North in espousing the rules that regulate the relations between the relevant state and 
non-state actors. Even though Third World states increasingly conclude investment 
treaties, internal movements remain within these states that resist resulting 
disadvantages of what is now perceived as an emerging international investment 
regime. This position usually pits foreign investors and most Northern states on one 
side of the foreign investment debate; Third World peoples and Southern NGOs on the 
other; and Third World states (as distinguished from peoples), and Northern NGOs 
usually oscillate between embracing and resisting the totality of foreign investment. 
Institutions like the International Centre for the Settlement of Investment Disputes 
(ICSID) purport to assume the role of neutral arbiter in this tangled web of conflicting 
ideas. In this paper, I analyse the Third World’s engagement with ICSID and vice 
versa, by placing the institution within a broader socio-legal framework of North-
South relations. The aim is to discuss the socio-legal transformations that (may) result 
from the process of interaction among the actors in this area of the law. The initial 
reaction is to assume that with the nature of the investment agreements already 
concluded, the Third World’s position in this order is not the most favourable, but with 
increased activism on the part of peoples, a re-construction of the international 
investment order might be developing. 

3. .DUHQ�3RUWHU (Hanover College):  
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&RQWHVWLQJ�3RZHU��/DQG�/DZ��,QGLJHQRXV�&XOWXUH��DQG�WKH�
&RQVWUXFWLRQ�RI�,GHQWLW\�LQ�1RUWKHDVWHUQ�7DQ]DQLD�
Land law reform in post-structural adjustment Tanzania prompts debates about rights, 
state authority, and identity. In 1992, the Land Commission recommended the 
government de-colonize by decentralizing state control over land and by conferring on 
elected village assemblies the executive authority to settle disputes based on 
customary law. By rejecting these recommendations, the government’s 1995 Land Act 
eschewed empowerment of villagers, sharply rejected allusions to imperialism, and 
reasserted state executive control over all Tanzanian land. This paper analyzes the 
social, cultural, and legal contestations for control over resources, self-sufficiency, and 
the meaning of national identity engendered by the law in northeastern Tanzania. 

4. $QNH�$OOVSDFK (York University):  

6HFXULQJ�&XOWXUDO�+HJHPRQ\��7UDQVQDWLRQDO�1HR�/LEHUDOLVDWLRQ�
WKURXJK�0LFURFUHGLW�3URJUDPV�
This paper will critically reflect upon the emergence of microcredit programs as UN 
and World Bank’s privileged development policies and practices that marry gender 
justice to markets (Rittich, 2004). By addressing poverty reduction through women’s 
empowerment, microcredit programs symbolize important changes in the transnational 
advocacy for women. Such changes occur on a bedrock of liberal to neo-liberal 
continuity by channeling women’s activities into small scale free market self-
employment schemes through which women and their families can achieve individual 
and privatized access to education and health care. Through critical discourse analysis 
this paper will explore how particular feminist discourses and women’s forms of 
resistance are entangled in the Euro-American neo-colonial project (Slater, 2004) to 
advance the economic political ideology of neo-liberalism throughout developing 
countries. 

5. &DUURO�&ODUNVRQ (University of Cape Town, South Africa):  

3UHFRORQLDOLVP��1HOVRQ�0DQGHOD�DQG�WKH�/DZ�RI�WKH�/DZ�
Precolonialism: Nelson Mandela and the Law of the Law Carrol Clarkson and Peter 
Fitzpatrick In his autobiography, Long Walk to Freedom, Mandela expresses his 
admiration and respect for both the law and its judicial institution, even as the 
pervasive legal oppressions of apartheid are being brought to bear upon him. Derrida, 
in his essay, "The Laws of Reflection: Nelson Mandela, in Admiration," asks whether 
the law that Mandela admires is "essentially a thing of the West." He goes on to ask, 
"Does its formal universality retain some irreducible link with European history?" If 
this is the case, then the struggle against apartheid would amount to a "domestic war 
that the West carried on with itself, in its own name." But Mandela also expresses his 
admiration for the "structure and organization of early African societies" in a time 
"before the arrival of the white man." In opposing the apartheid laws, Mandela has 
recourse to what Derrida variously terms a "superior law," a "law beyond legality," an 
"unfailing sentiment of justice," "conscience," a "law of laws" ? Yet these "superior 
laws" are not ideals detached from a contrary legal reality. They are qualities intrinsic 
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to the being of law, to its integral extensiveness, enabling law to extend to a 
precolonial alterity - an alterity reducible neither to "the ethnographic present" nor to a 
pervasive occidental domination. Just what that alterity could be and just how it could 
be evoked by a condign law in South Africa are matters explored in this paper. 

&RORQLDO�6RXWK�$VLDQ�/HJDO�+LVWRU\�DQG�&51���&LUFXLWV�RI�/DZ�DFURVV�
WKH�%ULWLVK�(PSLUH��������
Paper Session 

(Chair/Discussant) John Strawson, (Session Organizer) Renisa Mawani 

Colonial law was not confined to national boundaries but spanned a global field. While 
colonial authorities trafficked British common law from metropole to Britain’s diverse and 
far-flung colonies, often flagging it as a source of cultural superiority, migrant communities 
who moved within the Empire also mobilized their own ideas and formations of law and 
transplanted it in ways that took on local significance. Law - in its multiplicity and diversity - 
was central to the forging of European imperial communities and to the making of diasporic 
ones. This panel tracks circuits of law across the British Empire from the late nineteenth to the 
mid-twentieth centuries, with a focus on South Asia. The panel is deliberately wide-ranging in 
terms of temporality, geography, and conceptual focus; including papers on the codification 
of Islamic law in India and Pakistan, the movement of Islamic law across the Indian Ocean, 
and the constitutive exclusions within the British common law and its significance for South 
Asian migrants attempting to gain entry into Canada. Each of these papers addresses the 
imperial connections and comparisons that move us beyond the nation-state; the ways in 
which ideas of colonial law took on particular and local significance; and the shaping of 
identities, communities, and relations of rule. 

Topics: COLONIALITY/POST-COLONIALITY LEGAL HISTORY 

3DUWLFLSDQWV�
1. ,]D�+XVVLQ (University of Washington):  

,QGLDQ�2FHDQ�1HWZRUNV�DQG�WKH�7UDQVIRUPDWLRQ�RI�,VODPLF�/DZ�
This paper explores the networks of people, ideas and interests which connected 
Muslim communities in India, Egypt and Malaya during the British period. We 
discuss transformation in Islamic law and colonial laws governing Muslim life during 
this period, as well as issues of racial and religious identity, legality, and legitimacy in 
the Muslim state. 

2. .XVKD�+DUDNVLQJK (University of the West Indies, Trinidad):  

/DZ��,GHQWLW\��DQG�1DWLRQ�%XLOGLQJ�LQ�WKH�,QGLDQ�'LDVSRUD��7KH�
7ULQLGDG�&DVH�
This paper examines the encounter between South Asian indentured immigrants and 
their offspring and colonial law in the Caribbean island of Trinidad, where by 1870 
they already constituted one-third of the population. The early interface was located in 
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the law relating to the contract of indenture, but as Indians increasingly chose to settle 
in Trinidad, the encounter became more noticeable in other areas: in particular, in the 
reconstitution of family life, in the shaping of religious and cultural institutions, and in 
land and property relations. In all these spheres it was obvious that legal concepts 
from the sub-continent had traveled too; these would prove resilient but not immune 
from infection. The end product would be instrumental in defining Indian identity, and 
by extension, would shape the parameters which would come to distinguish the 
emergence of Trinidad (and Tobago) as an independent nation. 

3. 5HQLVD�0DZDQL (University of British Columbia):  

)URP�,QGLD�WR�&DQDGD��0LJUDWLRQV�RI�/HJDOLW\�ZLWKLQ�%ULWDLQ
V�
&RORQLHV�
In May 1914, the Komagata Maru, a Japanese ship carrying 376 passengers from 
Punjab was denied entry to Canada. The ship, which sailed from Hong Kong to China, 
Japan, and then Vancouver, was prohibited from entering under the Continuous 
Journey Regulations of the Canadian Immigration Act, provisions written without 
racial specificity but deliberately aimed at restricting migration from Britain’s 
colonies, India in particular. The Komagata Maru’s journey across the Pacific spawned 
a series of violent encounters that linked metropole and colony as well as Britain’s 
settler and administrative colonies. Although all passengers were British subjects, in 
Canada, they were seen as "Hindoos," a racially marked population that was 
unwelcome in the emerging white settler colony. In Canada, the migrants were 
forcibly confined to the ship for over two months and on their return to Calcutta, 
colonial authorities alleged that they had been instrumental in anti-colonial agitation, 
allegations that left at least nineteen people dead. Although the voyage clearly 
illustrates the transnational and global dimensions of empire and historicizes the 
problems of law, violence, and migration that persist in our global present, the 
Komagata Maru continues to be read narrowly in terms of Canadian exclusion. This 
paper contextualizes this historical episode within a larger global frame, tracing the 
ways in which colonial law and violence circulated across Britain’s colonies. While 
these movements illustrate the limits of Britain’s abstract and universal claims to 
liberalism and equality for British subjects, the traffic of law and legality across the 
empire opened up spaces for resistance and subversion. Here, I track some of the ways 
that South Asian migrants aboard the Komagata Maru strategically deployed and 
simultaneously questioned the legality of British common law both in response to 
colonial violence and in their efforts to gain entry to Canada. 

4. -DJDQ�1DWKDP�%HJDUL (University of Hyderabad):  

7KH�+XPDQ�5LJKWV�DQG�'DOLW�$VVHUWLRQV�LQ�,QGD��7KH�+XPDQ�5LJKWV�
3HUVSHFWLYH�
The present study is an attempt to comprehend the escalation of consciousness of 
Dalits in Medak district of Telangana region, Andhra Pradesh. Paper argues that the 
nature and changes in the Dalit movement can be figured out through the impact 
created by the two major incidents the region. One is in Jhadimalkapur in the year of 
1996, in which Dalits were denied to sacrifice animal infront of Hindu goddess; 
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second, in the year of 2004, the Dalits were denied the temple entry at the Allapur 
village of Medak district, that led to the mass conversion of Dalits into the 
Christianity. Around these gruesome events, the Dalit movement, that its political 
discourse shaped and reshaped its agenda, strategy of transformation in Telangana 
region. The comparative study of these two incidents, therefore, becomes extremely 
crucial not only in shaping the Dalit movement, but also in determining the nature of 
social transformation in Telangana region. This study also an attempt to understand 
the Dalit consciousness based on these two incidents that reveals that what are the 
inherent factors that made them to reject their so-called culture and religion. It, further, 
also explores how Dalits, especially educated youth are gradually started asserting 
their rights. Ironically, in a transitory phase glorifying and eulogizing the 
"proliferation" and "fragmentation" of identities and struggles, there seems to be 
radically new possibilities to forge solidarity. To comprehend the above arguments, 
the paper try to escalate the is socio-economic and political conditions of Telangana 
region in general Dalits in particular, study further try to analyze the Ambedkar’s 
understanding of democracy: values and reality that are there in Indian democracy: 
formal and substantive, democratic rights vitalities and vulnerabilities. 

5. 5RKLW�'H (Yale U/Sidney Sussex College):  

*HQGHU��1DWLRQDOLVP��DQG�WKH�5HPDNLQJ�RI�,VODPLF�/DZ�LQ�6RXWK�$VLD�
Since the Shahbano decision in the 1980’s, the heated public debate on Muslim family 
law in India has framed Muslim women’s right to equality in direct opposition to their 
right to religious liberty. This paper attempts to look at a different framework by 
examining the public debates over the Dissolution of Muslim Marriages Act, 1939 and 
the Pakistani Family Laws Ordinance, 1961. These legislations, which received almost 
unanimous support across the ideological spectrum, attempted to secure for Muslim 
women their rights as "Muslim women" by selectively codifying rules from various 
schools of Islamic law. Reformist clergy, women’s groups and politicians reread 
Islamic history and borrowed from contemporary developments in the Middle East to 
challenge the rigid categories of Anglo-Mohammadan law and the hegemony of the 
colonial state. The paper examines the relationship of gender and the wider concerns 
of nationality and formation of community identity by following public debates 
through newspapers, party documents and assembly records to explain the building of 
consensus and the intellectual resources for the reforms. In the second part, the paper 
attempts to contrast the legislative and judicial attitudes towards the reforms by a close 
reading of judicial interpretations of the "new" laws. 

5HFKWVVR]LRORJLH���6RFLR�/HJDO�6WXGLHV�DOV�
ZLVVHQVFKDIWOLFKH�'LV]LSOLQ�
6RFLR�/HJDO�6WXGLHV�LQ�&RPSDUDWLYH�3HUVSHFWLYH��6WUXJJOHV�DQG�
2SSRUWXQLWLHV��������
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The interdisciplinary study of law thrives in some places, and struggles in others. Yet even 
where sociolegal studies are booming, they are often marginalized, and talk of "challenge" 
and "crisis" abounds. Our panel will address the conference themes as they relate to sociolegal 
studies, and from an explicitly comparative perspective. Our path to imagining law and 
society in the 21st century begins in our various pasts. How have sociolegal studies developed 
in different settings? We argue that the state of sociolegal knowledge is inseparable from its 
institutional history, and intend to collect evidence for this claim. Our analytical approach 
draws from the history of ideas and historical institutionalism. We will study the main 
research foci over time; fundamental shifts that have occurred; how the interdisciplinary study 
of law is institutionalized in research, academic training, and policy-making; and strategies 
used to establish the field and maintain its influence. We will also investigate the intellectual 
debate (or lack thereof) between "mainstream" disciplinary and sociolegal thought. Each 
paper approaches the topic from the perspective of a different country. We expect our inquiry 
to lead in two directions. First, we hope to contribute towards a history of science perspective 
on the sociolegal field. And second, we hope that insights gained through comparative 
endeavor will facilitate better communication and cooperation among scholars from different 
traditions, and that sensitizing ourselves to the historical-institutional and cultural peculiarities 
of our own research agendas and theoretical approaches will better enable us to appreciate 
what the other has to offer. 

Topics: SOCIO-LEGAL STUDIES LEGAL HISTORY 

3DUWLFLSDQWV�
1. 5DGKD�(��'
6RX]D (University of Westminster):  

,PSHULDO�$JHQGDV��*OREDO�6ROLGDULWLHV��DQG�6RFLR�
/HJDO�6FKRODUVKLS�RQ�WKH��7KLUG�:RUOG��

This paper draws attention to the poverty of theory in socio-legal scholarship on the 
"Third World". Socio-legal scholarship on the "Third World" is driven by two 
contending forces. The first is the "development" agenda spearheaded by Western 
governments and international organizations. The second is the global social 
movements critical of the inequities and human degradation following from the 
"development" agenda. In the first type of scholarship social and legal histories are 
treated as unproblematic. The second type of scholarship is critical of positive law and 
sensitive to social and legal histories of the "Third World". Yet both types of 
scholarship rely on liberal theory, positive law and constitutionalism in different ways. 
Consequently imperial agendas and global solidarities share common theoretical 
grounds and appear as mirror images. For socio-legal studies to be relevant to societies 
with colonial histories the shared conceptual grounds between the two contending 
forces need to be interrogated. At stake is the very concept of "society" in social and 
legal theory. 

2. 6KR]R�(��2WD (University of Tokyo):  
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6RFLROHJDO�6WXGLHV�DV�WKH�5DWLRQDO�%DVLV�IRU�/HJDO�
3ROLF\�0DNLQJ�DQG�&DVH�/DZ�'HYHORSPHQW�LQ�
-DSDQ��2U�WKH�/DFN�7KHUHRI��

I will talk the history of how sociolegal studies have been contributing to (or not 
welcomed by) the legal policy makers and judges in Japan. I also talk about the 
theoretical foundation of how sociolegal studies should be used in the policy making. 

3. 6DOO\�(��:KHHOHU (Queen’s University, Belfast):  

6RFLR�/HJDO�6WXGLHV�LQ�WKH�8.�
To be supplied! 

4. 0LFKDHO�(��:UDVH (Humboldt University, Berlin):  

6RFLR�/HJDO�6WXGLHV�LQ�*HUPDQ\��6WUXJJOHV�RQ�WKH�
�%RUGHUOLQH��EHWZHHQ�'LVFLSOLQHV�DQG�0DLQVWUHDP�
/HJDO�'LVFRXUVH�

In my paper I will argue that the history and present state of sociolegal knowledge is 
inseparable from its institutional and cultural background. By tracing the changeful 
history of "Rechtssoziologie" (sociology of law or socio-legal studies) in the Federal 
Republic of Germany and its constant struggle for recognition within the academic 
institutions and the traditional legal systems (especially in legal education), I will try 
to show how mainstream academic discourses and their institutional power influence 
the way socio-legal knowledge is (and can be) produced. From the very beginning, the 
field of Socio-legal Studies in Germany had to struggle for academic recognition on 
"the borderline" between the disciplines. Despite rather hostile conditions, it 
succeeded in gaining recognition during the 1970s and 80s. While "grand theory" of 
law (esp. Luhmann and Habermas) became popular even amongst mainstream 
scholars, and socio-legal scholars were influential particularly in constitutional law 
settings and law-making processes (many of them have even become judges of the 
constitutional court), the field little by little lost its strength within the institutions and 
fell into a crises by the end of the 90s. Contrasting these developments with the 
formation and history of the Law and Society movement in the US, I will examine 
similar objections, but also effective strategies of institutionalizing socio-legal 
knowledge on the boundaries of disciplines and mainstream legal discourse. As a 
theoretical framework for my historical analysis, I endeavour to take an institutional 
approach towards the concept of "discourse" in the works of Michel Foucault. 
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